
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 10/29/21 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE IN PERSON PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE ABOVE 

 
 

 

 1.  TIME:  9:00   CASE#: MSC16-00059 
CASE NAME: BUCKLEY III  VS.  HYUNDAI MOTOR 
HEARING ON MOTION TO TAX COSTS 
FILED BY THOMAS F. BUCKLEY III, et al. 
* TENTATIVE RULING: * 
 
Defendant’s allowable costs are $11,415.77 as costs of $19,080.00 are taxed. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01629 
CASE NAME: MATTOX  VS.  J. ROCKCLIFF REALTORS 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY JEFFERSON H. MATTOX, et al. 
* TENTATIVE RULING: * 
 
Granted.  The Second Amended Complaint may be filed no later than 11/1/21. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00532 
CASE NAME: KAPFERER VS. INTEGRA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CONTRA COSTA COMMUNITY COLLEGE DISTRICT 
* TENTATIVE RULING: * 
 
Continued to December 10, 2021. 
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 4.  TIME:  9:00   CASE#: MSC19-01232 
CASE NAME: NEFERTARI VS. GRUPE MANAGEMENT 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-01429 
CASE NAME: MOORE VS. CROWN CASTLE 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY T-MOBILE WEST TOWER, LLC, et al. 
* TENTATIVE RULING: * 
 
Hearing dropped by Court based on Stipulation and Order filed 10/21/21 granting Plaintiff leave 
to file a Third Amended Complaint.  The Amended Complaint is to be filed and served by 
11/4/21.  A Response to the Amended Complaint is to be filed and served by 12/7/21. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-01429 
CASE NAME: MOORE VS. CROWN CASTLE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY T-MOBILE WEST TOWER, LLC, et al. 
* TENTATIVE RULING: * 
 
Hearing dropped by Court based on Stipulation and Order filed 10/21/21 granting Plaintiff leave 
to file a Third Amended Complaint. The Amended Complaint is to be filed and served by 
11/4/21.  A Response to the Amended Complaint is to be filed and served by 12/7/21. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-01532 
CASE NAME: RODRIGUEZ VS. JOHNSON 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ESTATE OF DONALD JOHNSON, DECEASED 
* TENTATIVE RULING: * 
 
Continued to November 19, 2021, 9:00 a.m. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-01650 
CASE NAME: PIPPINS VS. WILLIAMS 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY JEREMY D. WILLIAMS 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendant Jeremy Williams to Plaintiffs' Third Amended 
Complaint ("3AC"). Williams makes a general demurrer for failure to state a cause of action 
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under Code of Civil Procedure § 430.10(e) to the 7th C/A (nuisance), 8th C/A (breach of 
fiduciary duty), 10th C/A (unfair business practices under Business and Professions Code 
§ 17200 ("UCL")), 11th C/A (accounting), and 13th C/A (conversion and trespass).  

Plaintiffs state they intend to voluntarily dismiss the 8th C/A for breach of fiduciary duty and 11th 
C/A for accounting. (Opp. p. 2, ll. 19-20.) Based on Plaintiffs' representation and the lack of 
substantive opposition to the demurrers to those causes of action, the Court sustains the 
demurrers to 8th C/A and 11th C/A, to the extent Plaintiffs have not voluntarily dismissed those 
causes of action at or before the time of the hearing. The demurrer to the 13th C/A is overruled. 
The demurrers to the 7th C/A and 10th C/A are sustained, without leave to amend, unless 
Plaintiffs timely contest this tentative ruling in accordance with the Local Civil Rules, appear at 
the hearing, and explain how they contend they can amend the 3AC to state causes of action on 
these theories. (Czaikowski v. Haskell & White, LLP (2012) 208 Cal.App.4th 166, 173 [if a 
demurrer is sustained, plaintiff "has the burden of proving the possibility of cure by amendment," 
quoting Grinzi v. San Diego Hospice Corp. (2004) 120 Cal.App.4th 72, 78-79 (internal 
quotations omitted)].) 

Governing Standards for Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the complaint, but not “‘contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 
859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court deems 
the facts alleged to be true, "however improbable they may be." (Del E. Webb Corp. v. 
Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604; Universal By-Products, Inc. v. City of 
Modesto (1974) 43 Cal.App.3d 145, 151.) The Court gives the complaint "a reasonable 
interpretation, reading it as a whole and its parts in their context." (Blank v. Kirwan, supra, 39 
Cal. 3d at 318.) Further, "In the construction of a pleading, for the purpose of determining its 
effect, its allegations must be liberally construed, with a view to substantial justice between the 
parties." (Code Civ. Proc. § 452.) 

In ruling on the demurrer, the Court is limited to consideration of the SAC and matters of which 
the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian v. 
Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 ["In reviewing the ruling on a demurrer, 
a court cannot consider, as Mercury would have us do, the substance of declarations, matter 
not subject to judicial notice, or documents judicially noticed but not accepted for the truth of 
their contents. (Citations omitted.)"].)  

Analysis 

 7th C/A - Nuisance 

A private nuisance action requires plaintiff to prove the (1) interference with the plaintiff's use 
and enjoyment of his property; (2) that the "invasion of plaintiff's interest in the use and 
enjoyment of the land [is] substantial, i.e., that it cause[s] the plaintiff to suffer 'substantial actual 
damage'"; and (3) that the interference is unreasonable, meaning that it is "'of such a nature, 
duration or amount as to constitute unreasonable interference with the use and enjoyment of the 
land.'" (Mendez v. Rancho Valencia Resort Partners, LLC (2016) 3 Cal.App.5th 248, 262-263 
[Citations omitted, italics in original, quoting San Diego Gas & Electric Co. v. Superior Court 
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(1996) 13 Cal.4th 893, 938.].) (See also Wilson v. Southern California Edison Co. (2018) 21 
Cal.App.5th 786, 802-803; Civil Code §§ 3479, 3481.) 

These authorities emphasize that a claim for private nuisance requires facts showing a 
"substantial" invasion of the party's use or enjoyment of property and interference that is 
"unreasonable." To meet these standards requires plaintiff to allege facts showing that standard 
of unreasonableness requires a showing that the invasion of plaintiff's interest in the real 
property "caused the plaintiff to suffer 'substantial actual damage.' [Citations.]," and that the 
interference with plaintiff's use and enjoyment of the property was " 'of such a nature, duration or 
amount as to constitute unreasonable interference with the use and enjoyment of the land.' 
[Citations.]" (San Diego Gas & Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 938.)  

What constitutes a nuisance is defined broadly as "[a]nything which is injurious to health, 
including, but not limited to, the illegal sale of controlled substances, or is indecent or offensive 
to the senses, or an obstruction to the free use of property, so as to interfere with the 
comfortable enjoyment of life or property . . . ." (Civ. Code § 3479.) Courts have recognized that 
this broad definition of nuisance can encompass an almost limitless range of circumstances 
beyond what courts perceive as the intended scope of a nuisance claim: "This definition is so 
broad that it could be '… applied indiscriminately to everything … .' [Citation, internal quotation 
marks omitted.] We held that the city's asbestos products liability claim should be litigated as a 
traditional tort, but not as a nuisance cause of action. [Citation omitted.] Any other result would 
allow nuisance to 'become a monster that would devour in one gulp the entire law of tort … .’ 
[Citation, internal quotation marks omitted.]" (El Escorial Owners' Assn. v. DLC Plastering, Inc. 
(2007) 154 Cal.App.4th 1337, 1348, 1349 [quoting City of San Diego v. U.S. Gypsum Co. (1995) 
30 Cal.App.4th 575, 585-586, and affirming trial court order rejecting nuisance claim against 
contractor where the claim essentially duplicated plaintiff's negligence claim].)  

The facts alleged in the nuisance cause of action essentially allege the same underlying facts 
on which the negligence cause of action is based. (Compare 3AC ¶¶ 5, 8, 35, 36 and 3AC ¶¶ 5, 
8, 37.) Mrs. Jones alleges the remodel she agreed Mr. Williams could undertake took a long 
time, much longer than the remodel should have taken because it took approximately one year 
instead of 30 to 60 days to complete. (3AC ¶¶ 5, 8, 37.) The Court has not located, nor has 
Mrs. Jones cited, a reported decision in which the delay in completing a remodeling project by 
the party engaged by the homeowner to perform that work gives rise to a claim for private 
nuisance. The facts Plaintiff alleges to support the nuisance cause of action essentially duplicate 
the allegations of the negligence claim; they are insufficient to state a nuisance claim.  

The Court previously sustained a demurrer to this cause of action in the Second Amended 
Complaint ("SAC"). Plaintiffs have been unable to amend to state a nuisance cause of action. 
The demurrer to the seventh cause of action is therefore sustained, without leave to amend. 

 10th C/A - Violation of Bus. & Prof. Code § 17200 (UCL) and Unjust Enrichment 

A claim for unfair business practices under Business and Professions Code § 17200 ("UCL") 
may be asserted by its terms for a "business act or practice" that is "unfair," "unlawful," or 
"fraudulent." The UCL covers a wide range of conduct. It embraces 'anything that can properly 
be called a business practice and that at the same time is forbidden by law.'  [Citations and 
internal quotations omitted.]" (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 
1134, 1143 ("Korea Supply").) 
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As the Court previously stated in reviewing the UCL cause of action of the second amended 
complaint and sustaining the demurrer to that cause of action, the UCL statute defines the 
violation in terms of a "business act or practice" or "misleading advertising." The facts alleged in 
the 3AC, as in the second amended complaint, are familial relationships and acts and omissions 
arising in the course of certain family members' gaining title to Mrs. Jones' interest in the 
Richmond Property and potentially controlling other assets. They do not allege Mr. Williams was 
engaging in "business" acts or practices in his dealings with his grandmother.  

The Court previously granted Plaintiff an opportunity to amend this cause of action. Plaintiff has 
not amended the UCL claim to allege any additional facts that indicate Mr. Williams was 
engaging in any business rather than an informal, family arrangement. The demurrer to the 
tenth cause of action is therefore sustained, without leave to amend.  

 13th C/A - "Conversion and Trespass to Chattels" 

The causes of action of conversion and trespass to chattels are distinct but closely related 
theories of relief. " 'Conversion is generally described as the wrongful exercise of dominion over 
the personal property of another. [Citation.] The basic elements of the tort are (1) the plaintiff's 
ownership or right to possession of personal property; (2) the defendant's disposition of the 
property in a manner that is inconsistent with the plaintiff's property rights; and (3) resulting 
damages. [Citation.]' [Citation omitted.]" (Regent Alliance Ltd. v. Rabizadeh (2014) 231 
Cal.App.4th 1177, 1181 [quoting Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 
Cal.App.4th 97, 119].)  

Conversion does not require a physical taking of property; plaintiff can demonstrate conversion 
by demonstrating the defendant assumed "control or ownership over the property, or that the 
alleged converter has applied the property to his own use. [Citations and internal quotations 
omitted.]" (Shopoff & Cavallo LLP v. Hyon (2008) 167 Cal.App.4th 1489, 1507 [quoting Farmers 
Ins. Exchange v. Zerin (1997) 53 Cal.App.4th 445, 451-452]; Plummer v. Day/Eisenberg, LLP 
(2010) 184 Cal.App.4th 38, 50 [exertion of dominion or control over property of another 
"inconsistent with the owner’s rights thereto constitutes conversion," quoting McCafferty v. 
Gilbank (1967) 249 Cal.App.2d 569, 576].) 

"Under California law, trespass to chattels 'lies where an intentional interference with the 
possession of personal property has proximately caused injury.' [Citation omitted.] In cases of 
interference with possession of personal property not amounting to conversion, 'the owner has a 
cause of action for trespass or case, and may recover only the actual damages suffered by 
reason of the impairment of the property or the loss of its use.' [Citations omitted.] In modern 
American law generally, '[t]respass remains as an occasional remedy for minor interferences, 
resulting in some damage, but not sufficiently serious or sufficiently important to amount to the 
greater tort' of conversion. [Citation omitted.]." (Intel Corp. v. Hamidi (2003) 30 Cal.4th 1342, 
1350-1351 [addressing trespass to chattels by an employee's use of the company's computer 
system].) Further, "while a harmless use or touching of personal property may be a technical 
trespass [citation], an interference (not amounting to dispossession) is not actionable, under 
modern California and broader American law, without a showing of harm. (Id. at 1351 [emphasis 
added].) 

The 3AC alleges that Ms. Jones "seeks compensation for the conversion and trespass to their 
chattels" by the Defendants, and that "property in their home is not available to their use." (3AC 
¶ 49.) Mrs. Jones alleges she has not been able to return to the Richmond Property as her 
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residence, implicitly alleging that she has been dispossessed of her personal property or 
chattels by Mr. Williams' possession. (3AC ¶ 49.) These allegations sufficiently state a claim for 
conversion and trespass to chattels under the foregoing authorities. A demurrer can only be 
sustained if it completely disposes of a cause of action. (Daniels v. Select Portfolio Servicing, 
Inc. (2016) 246 Cal.App.4th 1150, 1167.) 

The demurrer to the 13th C/A is overruled. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-02290 
CASE NAME: KEJET  VS.  MARTIN 
HEARING ON MOTION TO STRIKE PORTIONS OF 3rd Amended COMPLAINT 
FILED BY KIMBERLY ANN MARTIN, et al. 
* TENTATIVE RULING: * 
 

Defendants Martin, Prichard and Kamone LLC’s motion to strike portions of the third 

amended complaint is denied.  

The notice of motion did not include which allegations the Defendants wanted stricken. 

This is a violation of California Rules of Court, rule 3.1322. However, the memorandum in 

support of the motion and the reply memorandum list each item that Defendants want stricken. 

Although not compliant with the Rules of Court, sufficient notice was given to Plaintiff. In the 

future, however, Defendants shall comply with the Rules of Court.  

On the merits, Defendants argue that Plaintiff went beyond the Court’s previous ruling on 

Kong’s demurrer when it amended the complaint. In amending the complaint, Plaintiff added 

a new theory that Kong gave Martin $100,000 and this money was somehow used to trick 

Plaintiff into thinking Martin had paid $250,000 for 30% interest in Plaintiff. Defendants argue 

that these amendments have changed the following causes of action: 1 (breach of fiduciary 

duty), 2 (fraud), 3 (fraud) and 4 (fraud).  

While it is true that the Court did not give Plaintiff leave to amend these causes of action, 

Plaintiff was given leave to amend the related claims of conspiracy to commit fraud and aiding 

and abetting breach of fiduciary duty. These claims are linked together, thus the Court finds that 

Plaintiff’s amendments were permissible. Therefore, the motion to strike is denied.  

Plaintiff has changed the theory related to causes of action in a way that entitles 

Defendants to raise new challenges to the claims. After Plaintiff files a fourth amended 

complaint, Defendants may demur to causes of action 1, 2, 3 and 4, if they chose to do so. 

The meet and confer process should be followed. The Court’s ruling on Kong’s demurrer sets 

out the timeline for meeting and conferring. 
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10.  TIME:  9:00   CASE#: MSC19-02290 
CASE NAME: KEJET  VS.  MARTIN 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY KONG YO MARTIN 
* TENTATIVE RULING: * 
 

Defendant Kong Yo Martin’s demurrer to the third amended complaint is overruled as to 

causes of action 7, 8 and 10; sustained with leave to amend as to causes of action 5; and 

sustained without leave to amend as to cause of action 12. When amending the complaint, 

Plaintiff shall edit the list of claims on the cover page of fourth amended complaint so that the list 

matched the names and numbers included in the fourth amended complaint. 

Plaintiff shall serve a proposed fourth amended complaint on all Defendants by 

November 12, 2021. If Defendants believe that a demurrer is appropriate they shall engage in 

the meet and confer process no later than December 3, 2021. The Court encourages the 

attorneys to discuss any issues by telephone or Zoom, however, if an attorney refuses to make 

themselves available for such a meeting then a letter discussing issues will be sufficient for the 

meet and confer process. Plaintiff shall then file and serve its fourth amended complaint by 

December 10, 2021.  

On Defendant’s demurrer to the second amended complaint, the Court rules as follows: 

overruled as to causes of action: 9 (conversion) and 11 (conspiracy to commit conversion) 

and sustained with leave to amend as to causes of action: 6(conspiracy to commit fraud), 

7 (conspiracy to commit fraud), 15 (aiding and abetting breach of fiduciary duties), 19 (unjust 

enrichment), and 23 (accounting). In amending the complaint, Plaintiff changed the cause of 

action numbers, but the names for the causes of action remain the same.  

Defendant now demurs to the following causes of action: five (conspiracy to commit 

fraud), seven (conversion), eight (conspiracy to commit conversion), ten (aiding and abetting 

breach of fiduciary duty), and twelve (accounting).  

CA 5 (conspiracy to commit fraud) 

“Conspiracy is not a cause of action, but a legal doctrine that imposes liability on persons 

who, although not actually committing a tort themselves, share with the immediate tortfeasors a 

common plan or design in its perpetration.” (Applied Equipment Corp. v. Litton Saudi Arabia 

Ltd. (1994) 7 Cal.4th 503, 510-511.) “ ‘ “The elements of an action for civil conspiracy are the 

formation and operation of the conspiracy and damage resulting to plaintiff from an act or acts 

done in furtherance of the common design. . . . In such an action the major significance of the 

conspiracy lies in the fact that it renders each participant in the wrongful act responsible as a 

joint tortfeasor for all damages ensuing from the wrong, irrespective of whether or not he was a 

direct actor and regardless of the degree of his activity.” ’ [Citations.]” (Id. at 511.) 

“To support a conspiracy claim, a plaintiff must allege the following elements: ‘(1) the 

formation and operation of the conspiracy, (2) wrongful conduct in furtherance of the conspiracy, 
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and (3) damages arising from the wrongful conduct.’ ” (AREI II Cases (2013) 216 Cal.App.4th 

1004, 1022; see also CACI no. 3600.)  

“The elements of fraud that will give rise to a tort action for deceit are: ‘ “(a) 

misrepresentation (false representation, concealment, or nondisclosure); (b) knowledge of falsity 

(or ‘scienter’); (c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) 

resulting damage.” ’ (Ibid.) As explained below, there is no requirement to show pecuniary 

damages when fraud is the basis for a defense to a petition to compel arbitration, rather than a 

suit for damages.” (Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 974.)  

In the SAC, Plaintiff alleged that the defendants, including Kong, conspired to create a 

fake crowdfunding loan and tricked Plaintiff into paying on this loan at a high interest rate. 

Previously the court found the allegations that Kong “conspired” with the other defendants was 

insufficient because no facts were alleged that showed Kong’s participation in the conspiracy. 

Now Plaintiff has alleged that Kong gave Martin $100,000, which was then loaned to 

Kamone (Martin’s company). Then Kamone used this money to trick Plaintiff into thinking 

Kamone had paid $250,000 for Martin’s 30% share of the company. (TAC ¶¶41, 75.) Loaning 

$100,000 is an action that could be sufficient to show Kong joined the conspiracy. But now the 

problem here is that the fraud claim is unclear and currently does not allege a fraud claim. The 

allegations do not show how Plaintiff could reasonably rely on a $100,000 equaling a $250,000 

payment. Nor does it seem reasonable to think that the $100,000 would be both Martin’s 

payment into the company and also a separate loan. 

The facts alleged do not show a valid fraud cause of action by Plaintiff as it relates to the 

$100,000, and without a fraud claim, the conspiracy to commit fraud also fails. The demurrer to 

this claim is sustained with leave to amend. This is the second demurrer by Kong and with 

Plaintiff’s new theory, leave to amend should be given.      

CA 7 (conversion) and C/A 8 (conspiracy to commit conversion) 

The Court previously overruled Plaintiff’s claim for conversion and conspiracy to commit 

conversion. The only reason the Court will reconsider this issue is the argument that the 

allegations critical to holding Defendant Kong liable were removed from the third amended 

complaint. Specifically, Defendant argues that TAC no longer alleges that Kong helped Martin 

take the $158,000 from Chase.  

The TAC alleges that Kong went with Martin to the Chase in Brentwood to assist Martin 

in attempting to steal the money by adding Martin as a signatory to Plaintiff’s bank account. 

The TAC does not allege whether Kong went with Martin to the Chase in Oakley, where Martin 

was able to obtain a check for $158,000. (TAC ¶¶33, 34.) The TAC also alleges that the next 

day, Martin and Kong went to a third Chase Bank and got $12,000. (TAC ¶35.) These facts are 

still sufficient to show that Kong engaged in a conspiracy with Martin to steal the money. 

The demurrer to conversion and conspiracy to commit conversion is overruled.  
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CA 10 (aiding and abetting breach of fiduciary duty)  

 “The elements of a claim for aiding and abetting a breach of fiduciary duty are: (1) a 

third party's breach of fiduciary duties owed to plaintiff; (2) defendant's actual knowledge of that 

breach of fiduciary duties; (3) substantial assistance or encouragement by defendant to the third 

party's breach; and (4) defendant's conduct was a substantial factor in causing harm to plaintiff. 

[Citations.]  Some cases suggest a complaint must allege a fifth element—that the aider and 

abettor had the specific intent to facilitate the wrongful conduct. [Citations.]” (Nasrawi v. Buck 

Consultants LLC (2014) 231 Cal.App.4th 328, 343.) 

Plaintiff alleges that the defendants knew or had reason to know that Martin’s conduct 

“regarding the fraudulent loan concealed as her $250,000 consideration for 30% shareholder 

interest in Plaintiff” would constitute a breach of Martin’s fiduciary duties. (TAC ¶106.) As to 

Kong, Plaintiff also alleges that Kong agreed to help with Martin’s scheme by giving her 

$100,000. (TAC ¶20.) These allegations are sufficient to show that Kong provided substantial 

assistance to Martin by loaning her $100,000. The demurrer to this cause of action is overruled.  

CA 12 (accounting) 

The Court previously sustained Defendant’s demurrer to this cause of action with leave 

to amend. The parties agree that “[a] suit for an accounting will not lie where it appears from the 

complaint that none is necessary or that there is an adequate remedy at law. [Citation.]” (St. 

James Church of Christ Holiness v. Superior Court of Los Angeles County (1955) 135 

Cal.App.2d 352, 359.) St. James goes on to notes that “[a]n accounting will not be accorded 

with respect to a sum that a plaintiff seeks to recover and alleges in his complaint to be a sum 

certain. [Citation.]” (Ibid.) 

Defendant argues no accounting is needed here while Plaintiff argues the opposite. The 

TAC alleges that because the $100,000 was loaned from one co-defendant to the next, it will be 

too difficult to trace without an accounting. This argument fails. The complexity alleged here is 

between co-defendants and does not explain why Plaintiff’s damages will be difficult to 

calculate. The demurrer to the accounting claim is sustained without leave to amend.   

Defendant’s request for judicial notice is denied. These documents are already in the 

Court’s file and this request is therefore unnecessary. 
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11.  TIME:  9:00   CASE#: MSC19-02290 
CASE NAME: KEJET  VS.  MARTIN 
HEARING ON MOTION TO STRIKE PORTIONS OF 3rd Amended COMPLAINT 
FILED BY KONG YO MARTIN 
* TENTATIVE RULING: * 
 

Defendant Kong Yo Martin’s motion to strike portions of the third amended complaint is 

granted as to punitive damage alleged in paragraphs 77 and 110 with leave to amend, and 

otherwise the motion is denied.  

Defendant seeks to strike the entire third amended complaint because Plaintiff made 

allegations beyond those permitted in the Court’s ruling on previous demurrer. Defendant also 

seeks to strike some factual allegations included in the general allegations section of the TAC, 

including paragraphs 20, 37, a headnote on theft, and paragraph 75. The amendments in the 

TAC as to Kong were permissible based upon the Court’s ruling on the previous demurrer. 

These requests to strike are denied.  

The Court notes that it appears Plaintiff made some deletions and reorganized the cause 

of action numbers. Such changes alone, however, are insufficient cause to strike the entire third 

amended complaint. This request is denied.  

The Court previously rule that Defendant’s request to strike entire causes of action was 

appropriate for a demurrer, but not a motion to strike. Defendant against seeks to strike causes 

of action (here 5, 7, 8, 10 and 12) because they do not state sufficient facts for a cause of 

action. That request is again denied as improper.  

Defendant also seeks to strike the punitive damages requests in causes of action five, 

seven, eighth and ten. Punitive damages are permitted in a claim for conversion (In re Brian 

S. (1982) 130 Cal.App.3d 523, 531). Since Plaintiff has sufficiently alleged a claim for 

conversion and conspiracy to commit conversion against Kong, the punitive damages in those 

causes of action will not be stricken.  

The request to strike punitive damages in cause of action five is granted with leave to 

amend as Plaintiff has not yet alleged a fraud claim against Kong. While Plaintiff has alleged a 

claim against Kong for aiding and abetting Martin with breach of fiduciary duty that claim does 

not necessarily support punitive damages. As currently alleged, the Court finds that allegations 

are insufficient to support punitive damages. Therefore, the request so strike punitive damages 

from the tenth cause of action is granted with leave to amend.  

Defendant’s request for judicial notice is denied. These documents are already in the 

Court’s file and this request is therefore unnecessary. 
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12.  TIME:  9:00   CASE#: MSC20-00022 
CASE NAME: ROTH VS. KRESS 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY WENDY KRESS 
* TENTATIVE RULING: * 
 
Before the Court is a motion by defendant Wendy Kress to consolidate this action with Probate 

Case No. MSP20-01591 ("Trust Case") pending in the probate division of this Court, or 

alternatively, to stay the trial in this case ("Consolidation Motion"). For the reasons set forth, the 

motion to consolidate is denied, and the alternative motion to stay is also denied. 

Background 

This is a continued hearing on defendant Kress's motion to consolidate this Civil Action with the 

Trust Case. By its ruling of September 24, 2021, the Court requested supplemental briefing from 

both parties regarding several issues. The terms Civil Case, Trust Case, and Probate Case are 

used as defined in the Court's September 24, 2021 ruling. The background facts relating to 

those cases as they pertain to the motion to consolidate are generally set forth in the September 

24, 2021 order and will not be repeated here. A trial on the Complaint in the Civil Action is set to 

begin on November 19, 2021. 

Plaintiff Roth filed a supplemental brief in this Civil Action. Defendant Kress filed her 

supplemental brief in the Trust Case. Neither party chose to file a response to the other party's 

supplemental brief by October 19, 2021 as allowed under the September 24, 2021 order.   

Analysis 

After carefully considering the parties' positions, the moving and opposing papers, and the 

supplemental briefs, the Court in its discretion determines that the Trust Case should not be 

consolidated with the Civil Action. The Civil Action has been set for trial for many months. The 

superior court as a whole has fundamental, subject matter jurisdiction over the claims asserted 

in the Complaint in the Civil Action, including the 7th cause of action which appears to be the 

only claim that may arguably challenge the validity of the Trust documents. The Court has the 

power and authority to exercise fundamental, subject matter jurisdiction over that claim. (See 

Estate of Bowles (2008) 169 Cal.App.4th 684, 695-696 [superior court is divided into 

departments for convenience, "but the subject matter jurisdiction of the superior court is vested 

as a whole"]; Capra v. Capra (2020) 58 Cal.App.5th 1072, 1083 [differentiating between the 

"fundamental" subject matter jurisdiction of a court based on in rem, quasi in rem, and personal 

jurisdiction, noting use of the terminology in state statutes giving the superior court sitting 

probate "exclusive jurisdiction" is "somewhat misleading" as the term "does not refer to 

jurisdiction in the 'fundamental', 'in personam' or 'in rem' sense. Rather it concerns assigning 

exclusive responsibility to hear probate matters as against other departments in that same 

superior court [italics omitted]'.) 

The trial of the Civil Action as to all claims will proceed as scheduled on November 19, 2021. 

In so ruling, and in exercising its discretion denying the alternative motion by Kress to stay this 

earlier filed action which is ready to be tried, the Court is mindful of the delay by Kress in 
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seeking consolidation or a stay of the Civil Action until a relatively short time before the 

scheduled trial date. 

Plaintiff advises that the letters authorizing her administration of the probate as Special 

Administrator have been extended, as reflected in an entry on the register of actions in the 

Probate Case. Plaintiff shall provide the Court a copy of the extension showing the expiration of 

the letters at or before the hearing on the motion. The Court's ruling above assumes that the 

extended letters of administration qualify the Special Administrator to continue the 

administration of the Probate Case for a period sufficient to complete the trial of the Civil Action, 

and the Court's ruling is subject to verification of that assumption through the extension to be 

provided by Plaintiff's counsel at the hearing. 

 

1. Claims in the Complaint: The parties do not directly address this clearly, but Kress 

seems to be arguing generally there are so many overlapping factual issues 

regarding the decedent's dementia and mental capacity to make financial and other 

decisions, that the matters should all be consolidated so that those facts are 

determined in a single proceeding and to avoid possible conflicting rulings on the 

facts. Kress's supplemental brief for the first time addresses arguments regarding the 

"exclusive jurisdiction" of the probate division, untethered from the claims made in 

the Complaint. It appears that there is only one cause of action that addresses the 

"internal affairs" of the Trust, which is within probate jurisdiction under Prob. Code § 

17000(a), and that is the 7th cause of action to rescind Kress's distribution rights 

under the Trust. This cause of action has been pending now for almost two years 

since the case was filed, and the argument that the probate court has exclusive 

jurisdiction over the trust dispute claim was not a basis of her motion to consolidate. 

She only raised the issue in the supplemental briefing. Based on the authority cited, 

the "exclusive jurisdiction" is really a misnomer, or at least does not mean that D7 

does not have fundamental subject matter jurisdiction to address the claim. 

 

2. Jurisdiction: Kress in her supplemental brief relies on the "exclusive jurisdiction" of 

the Probate Division of the Court over disputes concerning the internal affairs of the 

Trust and over the Trust Case. The fundamental subject matter jurisdiction resides in 

the superior court as a whole, and the "exclusive jurisdiction" referred to in Probate 

Code § 17000(a) and similar provisions as construed by the Courts refers to the 

assignment of probate matters to that division of the superior court, but it does not 

mean that another department of the same superior court cannot address those 

matters. (See Estate of Bowles, supra, 169 Cal.App.4th at 695-696; Capra v. Capra, 

supra, 58 Cal.App.5th at 1083.) 

 

3. Local Rule: Contra Costa Superior Court Local Rule 7.4 states in part that "Nothing 

in this rule limits the discretion of the Supervising Judge of the Probate Division to 

assign the trial or hearing of any matter to another department." The foregoing draft 

does not reference the rule, as the Civil Action is sort of in an odd posture for Judge 

George to now "assign" the 7th cause of action to D7 when the cause of action has 
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been before the Court without objection for almost two years. Judge George is highly 

unlikely to assign the probate case to civil. 

 

4. Petitions in the Trust Case: Though Plaintiff Roth is only one individual, she wears 

different "hats." The petitions dispute Roth's powers and duties as Trustee of the 

Richard M. Reimers Revocable Trust dated July 28, 2006, as amended, including 

whether Trust assets can properly be used by Roth to fund the litigation in the Civil 

Action. As Plaintiff highlights, however, Roth is pursuing her financial elder abuse 

and related claims in her capacity as Special Administrator in the Probate Case with 

express authority to do so. Nothing in Kress's supplemental briefing indicates that the 

distinct legal capacities in which Roth is operating do not have legal significance to 

Roth's pursuit of these claims. Rather, Kress's argument is that the claims raised in 

the Civil Action and the disputes subject to the two petitions in the Trust Case arise 

out of the decedent's mental capacity, his dementia, and his ability to make financial 

decisions for himself.  

 

5. Overlapping Issues and Potential Conflicting Rulings. There are overlapping factual 

issues. The 7th cause of action does directly contest the validity of the Trust 

documents under which Kress was named a beneficiary. The concern regarding 

conflicting rulings may be mitigated in part by the collateral estoppel/res judicata 

effect of the Court's determination of the 7th cause of action. The petitions in the 

Trust case filed by Roth and Kress, respectively, raise issues beyond the validity of 

the Trust documents. If Kress is found to have unduly influenced the decedent and to 

have committed financial elder abuse, resulting in part in her being named as a 50% 

beneficiary of the decedent's trust assets, that should have collateral estoppel effect 

on those issues to the extent they are relevant in the Trust Case.  

 

6. Conflict Problems with Consolidation. Consolidating one or both of the Trust Case 

petitions with the Civil Action, regardless of whether D7 or D30 tries the actions, 

could create problems by bringing Roth in her Trustee capacity into the Civil Action, 

where she may have a conflict in challenging the validity of the trust documents 

under which she is acting as Trustee. The following is an excerpt from my prior 

memo on this issue: "It appears Ms. Roth may very well have a conflict of interest 

and may be improperly acting as Trustee because she is contesting the current, 

latest version of the Trust under which she is operating as Trustee. Ms. Kress has 

probably correctly alleged that the Trustee has a duty of impartiality to all Trust 

beneficiaries which she is violating by attacking the current version of the Trust. 

That may be why Ms. Roth has not sought to join the Civil Action in her capacity as 

Trustee of the Trust. [¶] My understanding is that Ms. Roth could substitute or join as 

plaintiff in the Civil Action as a successor in interest under Code of Civil Procedure 

§ 377.10 et seq. either as a beneficiary under the Trust or beneficiary by intestate 

succession as one of the decedent's children. Mark, the Probate RA, has doubts that 

the decedent died intestate without a will, given the number of estate planning 

attorneys he engaged who prepared these documents, as there is almost always a 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   10/29/21 

 
 

- 14 - 

pour-over will with all assets that would be subject to the probate flowing into the 

Trust. Nevertheless, Ms. Roth may be able to assert the claims in the Complaint in 

her individual capacity as well as a beneficiary under the intestate estate or the Trust 

if she has a problem pursuing the claims based on the expiration of the letters of 

administration in the Probate Case." At this point, Plaintiff's counsel appears to be 

"all in" on Roth appearing and prosecuting the claims in her capacity as Special 

Administrator, and Kress in her supplemental briefing does not make an explicit 

objection to her pursuing the claims in that capacity and does not suggest Roth in 

that legal capacity has any conflict.  

 

7. Transfer/Consolidation in Probate: It seems that either the civil division or the probate 

division could determine all the issues. But actually "consolidating" the actions raises 

the conflict problems and creates a messy "chicken and egg" problem that perhaps is 

best and certainly most quickly resolved by denying consolidation, denying a stay, 

and getting to the merits by a trial. 

 

  

13.  TIME:  9:00   CASE#: MSC20-00092 
CASE NAME: POPAL VS. THE KEYS CONDOMINIUM 
HEARING ON MOTION FOR AN ORDER SETTING ASIDE ENTRY OF DEFAULT 
FILED BY THE KEYS CONDOMINIUM OWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
 The hearing is continued to December 17, 2021, at 9:00 a.m., in Department 07.  
The purpose of the continuance is to allow plaintiff Sarah N. Popal, and her counsel, a 
‘safe haven’ time period within which to withdraw plaintiff’s opposition to the pending motion, 
and to file a stipulation setting aside defendant’s default.  The Court will immediately issue 
an order to show cause (“OSC”) re why plaintiff and plaintiff’s counsel should not be sanctioned 
under sections 128.5 and 128.7 of the Code of Civil Procedure, to be heard at the same 
date and time.  
 
 A. Statutory Basis. 
 
 Section 128.5 of the Code of Civil Procedure provides in pertinent part as follows: 
 

If the alleged action or tactic is the making or opposing of a written motion or 
the filing and service of a complaint, cross-complaint, answer, or other 
responsive pleading that can be withdrawn or appropriately corrected, the court 
on its own motion may enter an order describing the specific action or tactic, 
made in bad faith, that is frivolous or solely intended to cause unnecessary delay, 
and direct an attorney, law firm, or party to show cause why it has made an 
action or tactic as defined in subdivision (b), unless, within 21 days of service of 
the order to show cause, the challenged action or tactic is withdrawn or 
appropriately corrected. 
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(Code Civ. Proc., § 128.5, subd. (f)(1)(D).)  Section 128.7 of the Code of Civil Procedure 
provides in pertinent part as follows: 
 

On its own motion, the court may enter an order describing the specific conduct 
that appears to violate subdivision (b) and directing an attorney, law firm, or party 
to show cause why it has not violated subdivision (b), unless, within 21 days of 
service of the order to show cause, the challenged paper, claim, defense, 
contention, allegation, or denial is withdrawn or appropriately corrected. 

 
(Code Civ. Proc., § 128.7, subd. (c)(2).) 
 
 B. Conduct of Concern. 
 
 The Court’s preliminary assessment is that plaintiff and her counsel have engaged in 
sanctionable conduct in three respects: (1) taking defendant’s default while the parties were in 
the midst of meet-and-confer discussions and defendant’s assigned counsel was out of the 
office; (2) refusing to set aside defendant’s default, and; (3) filing a perfunctory opposition to the 
pending motion that contains no meaningful legal analysis.  The Court anticipates granting the 
pending motion on the independent grounds of excusable neglect and statutorily void default. 
 
 C. Amount of Sanctions. 
 
 The Court’s preliminary assessment is that sanctions of approximately $ 3,000, payable 
to the court clerk, would be appropriate.  The Court will not award sanctions to defendant, 
because the OSC is being issued on the Court’s own motion. 
 

  

14.  TIME:  9:00   CASE#: MSC20-01680 
CASE NAME: DELACROIX VS. METCALF 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO DISCOVERY 
FILED BY JOHN METCALF, RANDY METCALF 
* TENTATIVE RULING: * 
 
As set forth in § “IV. Conclusion of the Defendant’s reply” brief, the motion is granted. 
 

  

15.  TIME:  9:00   CASE#: MSC20-01680 
CASE NAME: DELACROIX VS. METCALF 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO DISCOVERY 
FILED BY JOHN METCALF, RANDY METCALF 
* TENTATIVE RULING: * 
 
As set forth in § “IV. Conclusion of the Defendant’s reply” brief, the motion is granted. 
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16.  TIME:  9:00   CASE#: MSC20-02309 
CASE NAME: TIM LAWLOR CONSTRUCTION VS. DESKIN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY TIM LAWLOR CONSTRUCTION 
* TENTATIVE RULING: * 
 
Appearance required by counsel and by the Defendant personally. 
 

  

17.  TIME:  9:00   CASE#: MSC21-00589 
CASE NAME: LINETSKAYA VS. ORINDA CARE CENTER 
HEARING ON MOTION TO COMPEL ATTENDANCE AT DEPOSITIONS 
FILED BY LYUDMILA LINETSKAYA, REGINA LINETSKAYA 
* TENTATIVE RULING: * 
 
Hearing dropped by Court due to the automatic stay, pending outcome of appeal, triggered by 
the Court’s denial of Defendant’s motion to compel arbitration pursuant to CCP 1294. This 
hearing will be reset at the 12/17/21 Status of Appeal hearing. 
 

  

18.  TIME:  9:00   CASE#: MSC21-00589 
CASE NAME: LINETSKAYA VS. ORINDA CARE CENTER 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY LYUDMILA LINETSKAYA, REGINA LINETSKAYA 
* TENTATIVE RULING: * 
 
Hearing dropped by Court due to the automatic stay, pending outcome of appeal, triggered by 
the Court’s denial of Defendant’s motion to compel arbitration pursuant to CCP 1294. This 
hearing will be reset at the 12/17/21 Status of Appeal hearing. 
 

  

19.  TIME:  9:00   CASE#: MSN21-1939 
CASE NAME: RE THE MATTER OF DORIS BARBOUR 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 
FILED BY DORIS BARBOUR 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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20.  TIME:  9:00   CASE#: MSP20-01591 
CASE NAME: MATTER OF THE RICHARD M. REIMER 
SPECIALLY SET HEARING ON: MOTION TO CONSOLIDATE 
SET BY WENDY KRESS 
* TENTATIVE RULING: * 
 
See line 12 above. 
 

  

21.  TIME:  10:30  CASE#: MSRA20-0007 
CASE NAME: CITY OF STOCKTON VS. SAN JOAQUIN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF FIRST CAUSE OF ACTION 
FILED BY SOUTH SAN JOAQUIN COUNTY FIRE AUTHORITY 
* TENTATIVE RULING: * 
 
 If any party timely contests the following tentative ruling, oral argument will occur 

at 10:30 a.m. on October 29, 2021. The contesting party must provide detailed and very 

specific basis for contesting this ruling. Oral arguments will be limited to 15 minutes for each 

side in total. 

 
 This is an action for declaratory relief and for a writ of mandate between different 
governmental entities concerning the provision of advanced life support (“ALS”) prehospital 
emergency medical services (“EMS”).  Plaintiffs are a rural fire district, a city, and those two 
entities’ joint powers entity (“JPA,” referring either to Joint Powers Authority or Joint Powers 
Agreement as the context requires (see Gov’t C. § 6500)); and defendants, a county and its 
local emergency medical services agency (“LEMSA”). 
 
 Plaintiffs and defendants have filed overlapping or partially overlapping cross-motions 
for summary adjudication regarding plaintiffs’ First Cause of Action, for Declaratory Relief, in 
plaintiffs’ First Amended Complaint for Declaratory Relief and Petition for Writ of Mandate.  
In the absence of any request for a continuance under CCP § 437c (h), or the suggestion 
that the parties have held back any evidence, the court sees no reason why it should not 
summarily adjudicate any issues that appear to be within the scope of the cross-motions.  
(See CCP § 437c (f)(1) and (t); Lilienthal & Fowler v. Superior Court (1993) 12 Cal.App.4th 
1848, 1854-1855.) 
 
 Accordingly, the court rules as follows regarding the cross-motions.  Plaintiffs’ motion for 
summary adjudication of the First Cause of Action in its favor as a whole is denied.  However, 
the motion is granted as to the specific issues detailed at the end of this ruling.  Defendants’ 
motion for summary adjudication of the First Cause of Action in its favor as a whole is denied, 
but is granted to this extent:  defendants have established as a matter of law that plaintiffs 
relinquished, pursuant to section 1797.201 of the California Health and Safety Code, any 
retained rights to provide ALS services by requesting, by entering, and by authorizing and 
ratifying the action of their JPA to enter, the 2014 ALS Agreement with defendants.  (See 
Stipulation of Facts (“SOF”), Fact Nos. 1-12, 24, 28, 30, 36, 39, 41-51, 54, 56, 57; all matters of 
which the court has taken judicial notice, as stated below; Plaintiffs’ Undisputed Material Fact 
(“PUMF”) Nos. 1-7, 9, 10, 25, 26, 28-35, 37-41, 50-52, 55-64, 68-69, 77, 79, 87-94, 103-109, 
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112-117, 120, 122, 125-127; Defendants’ Undisputed Material Fact (“DUMF”) Nos. 1-7, 9-12, 
14-22, 24-27, 29, 30, 33, 35, 36, 39-42, 45-48, 50-52.) 
 
 The tone and vigor of plaintiffs’ papers suggest plaintiffs fear calamitous economic or 
health consequences to themselves and their residents, respectively, from the ruling that they 
have relinquished any retained rights to provide ALS services.  The court does not believe this 
to be true and is confident that the parties know how to take steps to protect their interests. 
 
 Defendants may be entitled by statute to more control than plaintiffs would like.  
But plaintiffs are not required to submit to that control against their will.  They can simply refuse 
to sign the proposed agreement.  Defendants will then have a choice:  provide and pay for 
ALS services themselves; pay another provider to provide the services; or adopt a softer 
negotiating stance. 
 
 Further, if properly teed up procedurally, or by stipulation, or if authorized by law, 
the court may consider ordering appropriate injunctive relief, including but not limited to the 
following.  The court may order that the 2017 ALS Agreement remain in place long enough 
for plaintiffs to seek relief from a higher court or until such time as plaintiffs definitively refuse 
to enter into a new ALS Agreement with defendants and defendants sufficiently prove to the 
court that, immediately upon plaintiffs’ cessation of ALS services, defendants are ready and 
able themselves, or through a contractor, to provide ALS services to plaintiffs’ residents at 
substantially the same level (referring to numbers of personnel and response times) as 
plaintiffs provide now, the goal being no interruption in the provision of such services to 
plaintiffs’ residents.   
 
 In addition, if presented with requisite facts and pleadings, the court is not inclined to rule 
that defendants can shift significant new and unfunded financial burdens to plaintiffs, not 
presently imposed by the 2017 ALS Agreement, generally or to provide ALS care to County 
residents who are not also plaintiffs’ residents, and, in particular, to such residents who are 
indigent.  The County likely must let plaintiffs bill persons who are not plaintiffs’ residents for 
ALS services; and must reimburse plaintiffs for providing ALS services to indigent persons who 
are not plaintiffs’ residents, provide such services themselves, or pay someone else to provide 
the services.  However, those issues are not directly before the court now.   
 
 Statutory background 
 
 Key issues in this case are governed by the Emergency Medical Services System and 
the Prehospital Emergency Medical Care Personnel Act, Health and Safety Code section 1797, 
et. seq. (the “EMS Act”). The purpose of EMS Act is to “to provide the state with a statewide 
system for emergency medical services by establishing within the Health and Welfare Agency 
the Emergency Medical Services Authority (the “Authority” or the “EMS Authority”), which is 
responsible for the coordination and integration of all state activities concerning emergency 
medical services.” (H & SC § 1791.1.)  Further, “It is the intent of the Legislature to maintain and 
promote the development of EMT-P paramedic programs where appropriate throughout the 
state” and to have less trained or credentialed EMT-II personnel provide advanced life support 
“only where geography, population density, and resources would not make the establishment of 
a paramedic program feasible.”  (H & SC § 1791.2 (emphasis added).)  
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 The California Supreme Court has explained the genesis and key features of the 
EMS Act. 
 

Prior to the enactment of the EMS Act, the law governing the 
delivery of prehospital emergency medical services was 
haphazard. For example, the Government Code identified 
ambulance services as among the permissible [not required] 
"'[m]unicipal services or functions'" of counties, cities, and public 
districts. (Gov. Code, § 54980, subds. (b), (c).) Although these 
entities were permitted to contract with one another for the 
performance of ambulance services (id., § 54981), nothing 
required them to coordinate or integrate their operations in 
any fashion.   

 
Beginning in late 1978, the Legislature began to explore 
mechanisms for imposing some structure on the delivery of 
prehospital emergency medical services.  [An initial bill introduced 
then was substantially expanded over the next two years.] . . . 
 
As finally enacted in late 1980, the EMS Act contained 100 
different provisions in 9 separate chapters and created a 
comprehensive system governing virtually every aspect of 
prehospital emergency medical services. The Legislature's desire 
to achieve coordination and integration is evident throughout. The 
EMS Act accomplishes this integration through what is essentially 
a two-tiered system of regulation. At the state level, the 
Emergency Medical Services Authority (Authority) performs a 
number of different functions relating to the coordination of EMS 
throughout the state . . .  
 
The second tier of governance under the EMS Act is occupied by 
the local [county] EMS agency. . . .  
 
If a county elects to establish an emergency medical services 
program, the duties of its designated local EMS agency include 
the following: (1) planning, implementing, and evaluating an 
emergency medical services system . . . Once a local EMS agency 
implements its system, all providers of prehospital emergency 
medical services within its jurisdiction must operate within that 
system. . . .  (County of San Bernardino v. City of San Bernardino 
(1997) 15 Cal.4th 909, 914-916 (emphasis added).) 

 
 Defendant San Joaquin County established an EMS program.  Its local EMS agency is 
defendant San Joaquin County Emergency Medical Services Agency “(SJCEMSA” usually 
referred to herein as its “LEMSA”).  (Pltf’s Undisputed Material Fact (“UMF”) No. 6.)  For 
convenience, unless otherwise indicated by the context, the court will refer to both defendants 
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collectively as the “County.”   
 
 Under the EMS Act, “emergency medical services” means the “services utilized in 
responding to a medical emergency.”  (H & SC § 1797.72.)  “Emergency medical services 
system” means “a specially organized arrangement which provides for the personnel, facilities, 
and equipment for the effective and coordinated delivery in an EMS area of medical care 
services under emergency conditions.”  (H & SC § 1797.78.)  “Basic life support” (“BLS”) means 
“emergency first aid and cardiopulmonary resuscitation procedures which . . . include 
recognizing respiratory and cardiac arrest and starting the proper application of cardiopulmonary 
resuscitation to maintain life without invasive techniques until the victim may be transported or 
until advanced life support is available.”  (H & SC § 1797.60.)  “Advanced life support” (“ALS”) 
means “special services designed to provide definitive prehospital emergency medical care, 
including, but not limited to, cardiopulmonary resuscitation, cardiac monitoring, cardiac 
defibrillation, advanced airway management, intravenous therapy, administration of specified 
drugs and other medicinal preparations, and other specified techniques and procedures 
administered by authorized personnel under the direct supervision of a base hospital as part of 
a local EMS system at the scene of an emergency, during transport to an acute care hospital, 
during interfacility transfer, and while in the emergency department of an acute care hospital 
until responsibility is assumed by the emergency or other medical staff of that hospital.” (H & SC 
§ 1797.52 (emphasis added in all cases.)  BLS services are provided by emergency medical 
technicians (“EMTs”); ALS, by paramedics; or, apparently, in at least some cases and to a 
certain extent, by EMT-IIs.  (See H & SC § 1797.2, 1797.82, 1797.206, 1797.218.)   
 
 While as originally drafted the EMS Act provided no particular role for cities and fire 
districts, a change was made towards the end of the legislative process in response to a letter 
from the League of California Cities.  (County of San Bernadino, supra, 15 Cal.4th at 916-917.) 
 
 In that letter, the League agreed that medical control of EMS after enactment of the bill 
would properly rest with the county health officer. 
 

“However, we think that staffing levels of city paramedic programs, 
and the transportation and system organization[,] which we would 
assume means where paramedics are stationed, how they [are] 
dispatched with engine companies and the utilization of their time, 
whether they are otherwise full time firemen or not, etc., are 
fundamentally management decisions of the city fire department 
and ultimately the city council. We believe this because city 
taxpayers are financially supporting this program and city 
management is responsible for their efficient utilization. The city 
council is responsible for the level of service and the cost of the 
program, wholly unrelated to medical questions.”  (Id. at 917.)   

 
 Shortly after receipt of the letter, the EMS bill was amended to include section 1797.201, 
which provides as follows:   
 

Upon the request of a city or fire district that contracted for or 
provided, as of June 1, 1980, prehospital emergency medical 
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services, a county shall enter into a written agreement with the city 
or fire district regarding the provision of prehospital emergency 
medical services for that city or fire district. Until such time that an 
agreement is reached, prehospital emergency medical services 
shall be continued at not less than the existing level, and the 
administration of prehospital EMS by cities and fire districts 
presently providing such services shall be retained by those cities 
and fire districts, except the level of prehospital EMS may be 
reduced where the city council, or the governing body of a fire 
district, pursuant to a public hearing, determines that the reduction 
is necessary. 
 
Notwithstanding any provision of this section the provisions of 
Chapter 5 (commencing with Section 1798) shall apply.  
(Emphasis added.) 

 
 The core issue in this case is whether plaintiffs have retained or instead relinquished the 
right to provide ALS services under this section.  Before resolving this issue, the court will define 
a basic term it will use in this ruling and then set forth the key undisputed facts.   
 
 Defendants have suggested the agreement that a city or fire district requests under 
section 1797.201 be called an “integration agreement.”  The court elects not to use this term.  
It is easily confused with the more commonly used term “integrated agreement” and could 
introduce unnecessary confusion.  Therefore, instead of speaking of an “integration agreement,” 
the court will speak of a “section 1797.201” agreement, or, for short, a “201 agreement,” 
(deliberately leaving off the decimal point for easier reading). 
 
 Factual background 
 
 Plaintiffs jointly, and through joint power entities, have provided and contracted for the 
provision of, non-transport first response EMS within their jurisdictional boundaries continuously 
since 1975.  (Plaintiffs’ Undisputed Material Fact (“PUMF”) 7.)   The costs of providing and 
administering non-transport EMS for the City and District are funded by residents and taxpayers 
with plaintiffs’ jurisdictions.  (PUMF 19.)   
 
 After enactment of the EMS Act in 1980, the City first entered into an agreement for the 
provision of EMS with the County in 1990.  That agreement concerned non-transport EMT- 
defibrillation services within City limits.  (PUMF 28.)  That agreement states certain recitals 
concerning why the parties are exchanging promises, including that  [the County’s LEMSA] and 
[the City’s Fire Department] desire to participate in a county-wide program for the continuation 
and operation of an EMT-Defibrillation program” and that “Section 100064, Title 22 of the 
California Code of Regulations requires [the Fire Department] to contract with the [LEMSA] . . .”  
(Book of Exhibits (“BEX”) p. 557, Recitals 1 and 3.)   
 
 That 1990 agreement states that the City’s Fire Department will “meet all program 
requirements, regulations, procedures, policies, and protocols” established by the LEMSA.  
(Id., p. 557.) 
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 Plaintiff Tracy Rural Fire District first entered into an agreement for the provision of EMS 
with the County in 1995.  That agreement also concerned non-transport EMT- defibrillation 
services within District’s boundaries (PUMF 29.)  Its terms and recitals were substantially the 
same as the City’s 1990 agreement.  (BEX, p. 562-565.)     
 
 In 1999, plaintiffs began providing their fire suppression and emergency medical 
services through a joint powers entity, the South County Fire Authority (“SCFA”), which is the 
predecessor of the third plaintiff in this action, South County Fire (“SCF”).  (PUMF 37, 39.)  
The Recitals in the Joint Powers Agreement state that the City and the District possess the 
power to provide for fire protection services within their jurisdictions, they each provide dispatch 
services through separate contracts with the County, and separate management and 
administration will result in duplication of effort and inefficiencies.  Therefore, the parties are 
entering the JPA.  (BEX, p. 567-568.)  The body of the JPA states that the purpose of the 
agreement is to provide for the joint exercise of powers to provide various services including “(iii) 
Fire Operations.  Respond to fire and emergency calls to provide fire suppression, rescue, 
emergency medical, and hazardous materials response services.  (Id. at p. 570; PUMF 39.)   
 
 Before 1980, plaintiffs provided only basic life support service, BLS.  (PUMF No. 9.)  
In 2001, the City applied to the County for permission to provide advanced life support service, 
ALS.  (Defendants’ Undisputed Material Fact (“DUMF”) No. 9; BEX 590.)  This was an initial, 
not a renewed, application.  (BEX 590.)  An attachment to the application states, “This 
application is for the purpose of providing engine company level, advanced life support to areas 
in our district where reasonable initial response needs cannot be met by ambulance providers.  . 
. . Transport will be provided by our current ambulance provider, A.M.R.  The necessary 
expertise experience and training for this type of system would be provided for by a cooperative 
agreement with . . . A.M.R.”  (BEX 594.)  The attachment also states that the Training and 
Orientation Program will include “San Joaquin County Accreditation Orientation [including] 
A. Orientation to San Joaquin County EMS System . . . C.  Instruction on San Joaquin County 
EMS adult and pediatric ALS treatment guidelines.  D. Instruction on San Joaquin EMS 
reporting requirements.  E.  Instruction on San Joaquin County EMS Policies and Procedures.”  
(BEX 595.)   
 
 In 2002, plaintiff Tracy Rural Fire District entered into an Amended and Restated Fire 
Protection Services Agreement with Mountain House Community Services District (“MHCSD”).)  
Section 2.A. of that agreement states that the services to be provided by Tracy Rural Fire 
District include “emergency medical services up to the level of a paramedic.”  (BEX 605; PUMF 
45.)  County counsel approved this agreement as to form.  (BEX 617; PUMF 46.)   
 
 In 2003, plaintiffs’ joint powers entity began providing ALS in addition to BLS.  (See 
PUMF 9.)  That same year, the joint powers authority, describing itself as a “paramedic service 
provider” entered into an agreement with the County to provide ALS.  (PUMF 50; BEX 620.)  
The recitals in that agreement again state that the plaintiff-related entity wants to participate in a 
County-wide program for the “continuation and operation” of a service – this time ALS – and that 
a section of the California Code of Regulations, 22 CCR § 100173 and provisions of the Health 
and Safety Code, sections 1797.206 and 1797.218, require a contract with the LEMSA.   
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 Whereas the 1990 and 1995 agreements with the County contained four basic promises 
by plaintiffs, this agreement contained six.  In addition to the prior promises to meet all program 
requirements, regulations, procedures, policies, and protocols of the County, adhere to state 
laws and regulations, operate units designated in accordance with LEMSA policies and 
procedures, and pay all expenses related to participation as an approved provider of the 
service, the joint powers entity in the 2003 agreement also agreed to procure equipment that 
would not degrade or interfere with the operation of the County’s communication system and to 
pay an annual paramedic service provider designation fee.  (BEX 620-621.)   
 
 In 2013, the County terminated the 2003 ALS Agreement on the ground that the joint 
powers entity was operating outside of the medical control authority of the LEMSA.  (PUMF 55.)  
The parties entered a new ALS agreement in 2014.  (PUMF 56.) 
 
 The 2014 agreement differs from the 2003 agreement in various respects.  First, it has a 
title, “Agreement authorizing the [joint powers entity and] the City . . . to provide advanced life 
support services as an integrated component of the [County’s EMS] System.”  Second, the 
agreement is between the County, the joint powers entity, and the City.  Third, it contains 
different recitals, including that Health and Safety Code section 1797.200 authorizes each 
County to develop a local EMS agency, what the agencies’ duties are (“to plan, implement, and 
evaluate an EMS system”), that plaintiffs are requesting “pursuant to Health and Safety Code 
section 1797.201 to participate in the County’s  . . . EMS system,” and that the County desires to 
grant plaintiffs “the opportunity to provide ALS services on a probationary basis.”  (BEX 625, 
Ex. 8, (emphasis added).) 
 
 The body of the 2014 ALS Agreement includes seven promises rather than the six in 
the 2003 ALS agreement.  Five of the promises are substantially the same.  The promise in 
the 2003 ALS agreement to pay an annual designation fee is dropped, reducing the number of 
promises to five.  Two new promises are added, however:  plaintiffs promise (1) to “Voluntarily 
and in good faith keep the EMS Agency informed of [plaintiffs’] ability to adhere to EMS 
Agency policies and procedures and [plaintiffs’] performance in the EMS system” and (2) to 
“Achieve all objectives listed in Attachment A of this agreement title [sic] ‘Performance 
Benchmarks.’”  (BEX 626, Ex. 8, promises c. and g.)  The Performance Benchmark Attachment 
is eight pages long and includes Benchmarks such as (1) “Use of an EMS Agency approved 
handwritten patient care record”; (2) “Replace/Upgrade ePCR software”; (3) “identify and track 
key indicators from CQI data analysis”’ (4) “submit monthly Advanced Airway reports”; 
(5) “submit monthly . . . Key Performance Indicators . . . reports”; and (6) “attend monthly EMS 
Agency CQI Council Meetings. 
 
 The parties entered another ALS Agreement in 2015.  That agreement follows the same 
general structure as the 2014 ALS Agreement.  It contains 9 promises by plaintiffs not 7, and the 
last two are far more detailed than before.  Promise G contains five subparagraphs regarding 
required Data and Medical Records and promise H, eight subparagraphs regarding quality 
improvement.  (BEX, Ex. 9, 640-641.)   
 
 A subsequent ALS agreement in 2017 continues the trend of additional promises by 
plaintiffs.  Now there are 17.  The agreement, not including any attachments, is now 9 pages, 
not 4, as it had been in 2003.  (BEX 645-653.) 
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 In 2018, the City and the District entered a new Joint Powers Agreement.  (PUMF 68.)  
Like the JPA in 1999, the 2018 agreement says its purposes include having the joint powers 
entity provide emergency medical services, and it adds also “advanced life support” services.  
(PUMF 70.)   
 
 Plaintiffs have been negotiating a fourth ALS agreement with the County since June of 
2019, but have reached an impasse over its terms.  This lawsuit followed. 
 
 Key Contentions 
 
 Plaintiffs believe the proposed new ALS agreement illegally invades their allegedly 
retained right to provide ALS services without County consent; exercises excessive medical 
control; exercises administrative control that plaintiffs have not relinquished; and unlawfully 
requires them to provide service, at their own cost, to residents of the County who are not 
residents of the City or the District, who are paying no taxes for the service, and some of whom 
are indigent and thus the financial responsibility of the County. 
 
 The County contends that plaintiffs were not providing ALS before June 1, 1980 and so 
have not met their initial burden to show they retained any rights to provide ALS; but that even if 
such rights were retained because ALS is only an increased level, rather than a different type, of 
service, plaintiffs relinquished their right to provide ALS services when they signed the 
agreement in 2014.  Further, the County is not attempting to exercise powers it does not have. 
 
 Discussion 
 
 The court believes the relinquishment issue resolves most if not all the issues it can 
decide now.  While the result is not free from doubt, and there are important policy 
considerations at play in both directions, the court concludes that the County is correct on this 
issue.  Regardless of whether ALS is only a different level rather than a different type of service, 
plaintiffs relinquished any retained rights to provide ALS services free from the County’s 
administrative control when they signed the 2014 ALS Agreement.  To conclude otherwise, 
requires the court to ignore both the language and purpose of section 1797.201 as well as the 
terms of the 2014 ALS Agreement.  
 

1. Relinquishment under section 1797.201 occurs by operation of law 
when its conditions are met; no explicit waiver is required, at least not 
where the agreement is requested “pursuant to section 1797.201.” 

 
 On its face, the language of section 1797.201 seems clear.  The right to provide 
prehospital emergency medical services that a city or fire district provided as of June 1, 1980 is 
retained only until a county offers “a written agreement with the city or fire district regarding the 
provision of prehospital emergency medical services” at “the request of a city or fire district” and 
“an agreement is reached.”   
 
 Here, all this occurred when plaintiffs entered the 2014 ALS Agreement.  Plaintiffs’ 
Separate Statement says nothing directly about who requested that agreement.  But their 
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undisputed fact number 55 states that the County terminated the 2003 ALS Agreement in 2013 
on the ground that the joint powers entity was operating outside of the County’s medical control.  
That creates an inference that plaintiffs requested the 2014 ALS Agreement.  The County would 
have little reason to do so because it had just terminated the prior agreement.   
 
 Further, the fourth recital in the 2014 ALS Agreement explicitly states that plaintiffs 
request “pursuant to Health and Safety Code Section 1797.201” to participate in the County’s 
EMS System.  This is sufficient to create an issue of fact on the question of who requested the 
2014 ALS Agreement as to plaintiffs’ motion and to support defendants’, because it is 
unrebutted by any evidence.  Plaintiffs cite various facts in their Separate Statement regarding 
defendants’ contentions (see Pltf’s Reply Brief at 5:19-21), but they fail to include a fact in their 
Separate Statement stating why they requested the 2014 ALS Agreement and why they signed 
the version of it they did, with all the harmful recitals in it. 
 
 In addition to the fourth recital, the fifth recital states that plaintiffs are requesting the 
County’s “authorization to provide ALS services within the County’s EMS system,” and the title 
of the 2014 ALS Agreement states that the Agreement is to provide ALS services “as an 
integrated component” of the County’s EMS system.”  All this sounds precisely like the request 
mentioned in section 1797.201 that triggers relinquishment. 
 
 The other two elements of section 1797.201 are also present.  The 2014 ALS Agreement 
concerns the provision of prehospital emergency medical services, and plaintiffs and defendants 
signed it, so an agreement was reached.  Thus, every requirement under section 1797.201 to 
establish relinquishment has been met.   
 
 Plaintiffs’ first response to this reasoning is factual:  who requested the 2014 ALS 
Agreement has not been established because the court should ignore the recitals in that 
agreement:  a recital is essentially meaningless and may not be considered unless it is relevant 
to interpret an ambiguous covenant in the agreement, and defendants admitted in discovery that 
the agreement was not ambiguous. 
  
 Plaintiffs’ own authority, however, does not state that recitals are meaningless.  Hunt v. 
United Bank & Tr. Co. (1930) 210 Cal. 108, 115 in fact held that the trial court properly 
considered the contract’s recitals in overruling defendant’s demurrer to plaintiff’s complaint.  
The court said there was no merit to the defendant’s contention that the alleged promises were 
mere recitals and were therefore not binding.   
 

Recitals or preambles prefixed to an agreement may or may not 
have binding force. If they form part of the operative covenants of 
the instrument in such a way as to show it was designed and 
intended that they should form part of it, they will be so construed.  
It is a primary rule of interpretation that contracts must be 
construed as a whole that is, from their four corners, and the 
intention of the parties is to be collected from the entire instrument 
and not detached portions thereof, it being necessary to consider 
all of the parts to determine the meaning of any particular part as 
well as of the whole. Individual clauses and particular words must 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   10/29/21 

 
 

- 26 - 

be considered in connection with the rest of the agreement, and all 
of the writing and every word of it will, if possible, be given effect.  
(Emphasis added.)   

 
 The other authorities that plaintiffs cite are consistent with those rules.  MacFarland v. 
Walker (1919) 40 Cal.App. 508, 512 was a case concerning a deed.  It relied on Civil Code 
section 1068, which states, “If the operative words of a grant are doubtful, recourse may be had 
to its recitals to assist the construction.”   
 
 Although cases have also cited that statute when discussing recitals in contracts (see 
Sabetian v. Exxon Mobil Corp. (2020) 57 Cal.App.5th 1054), section 1068 has no analog in the 
sections of the Civil Code concerning contracts.  Recitals in contracts are different from recitals 
in deeds because both parties must sign a contract and so consent to a recital, but only the 
grantor signs and must consent to the recitals in a deed.  The court therefore disagrees with 
the statement that Sabetian quotes from another case that recitals are something that a party 
“inserts for his or her own reasons into a contractual instrument.”  (Id. at 1069.)  A party may try 
to insert them for his own reasons, but they will not end up there if the other party refuses 
to sign. 
 
 In any event, regardless of whether section 1068 applies to contracts as well as to 
deeds, McFarland does not classify recitals as meaningless.  It states:   
 

It is only when the operative words of grant are doubtful that 
recourse may be had to its recitals to assist in the construction. 
(Civ. Code, sec. 1068.) The recitals in an instrument may be 
operative in the sense that they may bind either or both parties to 
the truth of the facts stated, or they may be examined for the 
purpose of resolving an ambiguity in the operative words of the 
grant itself, but where the words of grant are clear, the recitals 
cannot be resorted to for the purpose of imparting an ambiguity to 
the entire instrument by which clear words of grant may be limited 
in their effect.  (Emphasis added.) 
 

 So McFarland admits that recitals may be (1) binding on the parties when they state 
facts and (2) considered when resolving an ambiguity in the words of a grant.  That first use of 
recitals was actually codified later in Evidence Code section 622, which states, “The facts 
recited in a written instrument are conclusively presumed to be true as between the parties . . .” 
 
 Sabetian v. Exxon Mobil Corp., supra, 57 Cal.App.5th 1054, 1069-1070, 1073-1074 gave 
no effect to a recital that suggested defendants had control over an oil refinery because the 
alleged control was inconsistent with covenants in the agreement, but it cited Hunt rather than 
said Hunt was incorrect.  Plaintiffs’ authorities do not state that recitals are meaningless.   
 
 As for plaintiffs’ argument that the recital may not be considered because defendants 
have admitted the 2014 ALS Agreement is not ambiguous, there are two responses. First, the 
claimed admission is irrelevant because the court is using the recital to establish a fact, not to 
interpret an ambiguous promise.  The fact being established is why plaintiffs were requesting 
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the agreement and that the request was “pursuant to . . . section 1797.201.”  It is not a 
qualification of one of the nine promises in the body of the agreement.   
 
 The body of an agreement that fails to state a fact is not ambiguous about that fact, it is 
silent regarding it.  Most agreements do not state who requested them.  That fact is normally 
irrelevant.  Here, who requested the agreement is relevant under section 1797.201.  It is a fact, 
not a promise, and a recital is an appropriate place for it to be stated and given legal effect.  
The court will not treat the recital as conclusive proof of who requested the 2014 ALS 
Agreement.  But it is unrebutted evidence on this point. 
 
 The second response to plaintiffs’ argument about defendants not claiming the 2014 
ALS Agreement is ambiguous is that defendants may have truly considered the agreement not 
to be ambiguous, but rather to unambiguously favor their position.  The court will not give undue 
significance to defendants’ discovery response under the circumstances.   
 
 Plaintiffs’ second response to the court’s reasoning about why they relinquished any 
retained rights to provide ALS is legal.  Plaintiffs argue that more than the three elements in 
section 1797.201 must be shown to establish relinquishment.  Rather, there must be an explicit 
waiver of some undefined specificity.   
 
 The court disagrees.  In construing a statute, the court’s  
 

fundamental task is to determine the Legislature's intent so as to 
effectuate the law's purpose. . . . ‘We begin with the text of the 
statute as the best indicator of legislative intent’ . . . but we may 
reject a literal construction that is contrary to the legislative intent 
apparent in the statute or that would lead to absurd results . . . 
When the language is clear and there is no uncertainty as to the 
legislative intent, we look no further and simply enforce the statute 
according to its terms. . . .”  (Baker v. Workers' Comp. Appeals Bd. 
(2011) 52 Cal.4th 434, 442. 

 
 The court finds the language of section 1797.201 to be clear.  Only three elements must 
be shown to establish relinquishment of retained rights:  a city or fire district request for an 
agreement; an offer by a county of an agreement regarding the provision of prehospital 
emergency medical services; and the execution by both parties of that agreement.   
 
 Section 1797.201 requires nothing more.  It does not state that the agreement must 
contain an explicit waiver of rights.  The Legislature knows how to state such a requirement if 
that is its intent.  For instance, Code of Civil Procedure section 1281 speaks of agreements to 
“submit to arbitration” not, as section 1797.201 does, of agreements merely “regarding” 
emergency medical services.  Health and Safety Code section 1363.1 states, “Any health care 
service plan that includes terms that require binding arbitration to settle disputes and that 
restrict, or provide for a waiver of, the right to a jury trial shall include, in clear and 
understandable language, a disclosure that meets all of the following conditions” (listing four 
conditions, including that the waiver appear in a separate article of the agreement, immediately 
before the signature).  Code of Civil Procedure section 1295 specifies the precise words that 
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must be used to obtain arbitration of a claim for professional negligence against a health care 
provider.  Civil Code section 1792.4 states the precise language necessary to obtain a waiver of 
implied warranties for goods sold “as is.”  No such language appears in section 1797.201.  
The waiver or relinquishment occurs by operation of law, at least if the agreement is requested 
pursuant to section 1797.201 and the three conditions are met.   
 
 However, the court’s conclusion is the same even if it considers evidence of legislative 
intent other than the language of the statute.  As County of San Bernadino makes clear, the 
whole purpose of the EMS Act was to do away with the prior “haphazard” governing law for 
providing emergency medical services and institute an integrated two-tiered system of control, 
first, at the state and second, the local level – with local control residing with the counties, not 
with cities and fire districts.  (County of San Bernadino, supra, 15 Cal.4th at 914-915).  The Act 
provided no particular role for cities and fire districts (Id. at 916) until a temporary and 
transitional (Id. at 922, 925) exception was carved out toward the end of the legislative process 
in response to the letter from the League of California Cities.  (Id. at 916-917.)   
 
 Significantly, the exception that was carved out was not precisely what the League had 
requested.  The League expressed concern regarding loss of administrative control by cities and 
fire districts over their programs and said it would accordingly oppose “those aspects of [the 
EMS Act] which remove from cities the authority to establish service levels, types of 
transportation, location and system organization to the extent that those components of the 
emergency medical services system are not, strictly speaking, medical questions.  Cities are 
required to pay for this type of service and to remove the ability to establish service levels 
according to community need and the community’s ability to pay for them would have the same 
effect as if the state were to mandate levels of service without providing adequate financial 
support.”  (Ex. 1 to Stip. of Facts, p. 2.)   
 
 The League requested no explicit change, but given its “We must oppose” language, 
the implication was that it believed that administrative control should remain with cities and fire 
districts forever.  The Legislature did not adopt this change.  Rather, it permitted cities and fire 
districts to maintain administrative control only over prehospital emergency services they had 
been providing before June 1, 1980, and only until they requested to become part of the County 
EMS system and agreed on terms. 
 
 Thus, both before and after receiving the League’s letter, the Legislature intended an 
eventual integration of city and fire district-provided EMS services into County-designed and 
implemented EMS systems where the Counties would have both medical and administrative 
control.  (See Id. at 925.)  The goal of the EMS Act was to move toward integration, not to 
perpetuate city and fire district autonomy.  (See Id. at 930.)  
 
 Imposing ever greater formalities about a waiver of retained rights is contrary to this 
purpose.  It makes integration more difficult, not easier.  It makes it occur later rather than 
sooner.  It can transform a system of temporary retained rights into a system of permanently 
retained rights.  As it is, section 1797.201 was passed 40 years ago and the issue of retained 
rights is still arising.  Will the same hold true in another 100 years? It is more likely to do so if the 
rule is to presume rights have been retained rather than that they have been relinquished, when 
the conditions of section 1797.201 have been met. 
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 Plaintiffs never fully explain what their version of relinquishment would look like?  Must 
the agreement use the word “waive” or “relinquish”?  Must these words be in 20 point type?  In a 
separate section just above the signature line?  And what language in section 1797.201 would 
justify such a rule? 
 
 Instead, plaintiffs advance several arguments why their interpretation that section 
1797.201 requires an explicit waiver of retained rights. 
 
 First, they focus on favorable language in County of San Bernadino that could support 
that construction, or at least a construction that requires more than a mere request for an 
agreement and acceptance of the agreement’s terms.  For instance, on page 914, County of 
San Bernadino states that “eligible cities and fire districts may retain administrative control of 
their emergency medical services until they agree otherwise with counties in which they are 
located.”  Then, on page 924, it states “a county may not contravene the authority of eligible 
cities and fire districts to continue the administration of their prehospital EMS without the latter's 
consent, either through acquiescence or through formal agreement.”  Finally, also on page 924, 
that case states, “Only when a county or local EMS agency attempts to assert its authority in a 
manner that is contrary to the perceived interests of cities and fire districts would these latter 
agencies have the occasion to decide whether they wish to formally assert against a county 
their section 1797.201 rights.”    
 
 The court has two responses to this argument.  First, just as this court must follow the 
rules of statutory construction, it must also follow the rules of decisional construction, in 
particular the rule that dicta is not binding.  A case is not authority for a proposition the court did 
not consider. (In re Marriage of Cornejo (1996) 13 Cal.4th 381, 388.)  Further, “an opinion's 
authority is no broader than its factual setting.”  (Harris v. Superior Court (1992) 3 Cal.App.4th 
661, 665-666.)   
 
 The factual setting in County of San Bernadino was that before June 1, 1980, the City’s 
fire departments provided ALS services, but not ambulance services, which were provided by a 
private company.  Both fire engines and ambulances were dispatched to scenes with the same 
urgency, and thus either might have arrived first.  In 1991, the City began dispatching 
ambulances at a lower level of urgency, making them less likely to arrive first, and began 
charging for its own Fire Department’s services to raise revenues.  The County objected and 
filed a lawsuit.  During the lawsuit, the City announced an intention to resolve the disputes 
between itself and the ambulance company by excluding the ambulance company entirely and 
providing ambulance transport services itself.  The proposition being considered when the court 
made the three cited statements was whether cities and fire districts were required to request 
section 1797.201 agreements immediately after 1980 or could wait to do so until a time of their 
own choosing.  The Court held that while section 1797.201 was transitional, there was no 
deadline for a city or fire district to request a 201 agreement and integrate its services into the 
County’s system.  (Id. at 925.)  The Court did not decide on pages 914 or 924, or anywhere in 
its opinion, whether a relinquishment of retained rights under section 1797.201 requires 
something more than a request for an agreement and a meeting of the minds on the terms.  
If these passages suggest anything additional is required, they are dicta. 
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 Further, the main holding of County of San Bernadino was that section 1797.201 does 
not allow cities and fire departments after June 1, 1980 to expand their services to types they 
were not providing before then, and that ambulance services are a different type of service than 
ALS.  Thus, in its main holding, County of San Bernadino restricted, rather than expanded, 
retained rights.   
 
 Second, when considered in context, each of the three statements is consistent with this 
court’s construction of section 1797.201.  The first statement, that rights are retained until cities 
“agree otherwise” with counties, is simply a shorthand way of repeating the terms of the statute:  
a city must request an agreement and agree to its terms before it loses any retained rights.   
 
 Further, that statement came in the introduction to the opinion, the summary of the 
court’s conclusions.  Interestingly, while the court used the words “we hold” as to the next two of 
its conclusions, it did not use those words in connection with this first conclusion.  Its actual 
holding on this first issue was stated later in the opinion:  “While we agree [with the County] that 
section 1797.201 is ‘transitional’ in the sense that there is a manifest legislative expectation that 
cities and counties will eventually come to an agreement with regard to the provision of 
emergency medical services, we disagree that the statute can be construed to terminate a city's 
or fire district's right to administer such services if [such entity] fails to request or enter into an 
agreement with a county by a certain date.”  (Id. at 922.)  In other words, County of San 
Bernadino’s holding on this first issue was about when a city or fire district must take action that 
will result in relinquishment of retained rights not how a city relinquishes those rights.   
 
 The second statement, that counties may not contravene the authority of cities without 
cities’ “consent” is another shorthand way of saying the same thing.  Indeed, the court’s 
statement there that this consent could come “either through acquiescence or through formal 
agreement” provides a way to relinquish rights beyond the only way mentioned in section 
1797.201, a “written agreement”.  The California Supreme Court confirmed this non-statutory 
method of relinquishing retained rights subsequently in Valley Medical Transport, Inc. v. Apple 
Valley Fire Protection Dist. (1998) 17 Cal.4th 747, 758-759.  There, the Court held that a Fire 
District that had retained the right to provide ambulance services, lost that right when it 
abandoned the service, and that the District had no right to reclaim the service.  Like County of 
San Bernadino, in its holding, Valley Medical restricted rather than expanded retained rights.   
 
 Finally, the third statement, that it is “Only when a county or local EMS agency attempts 
to assert its authority in a manner that is contrary to the perceived interests of cities and fire 
districts would these latter agencies have the occasion to decide whether they wish to formally 
assert against a county their section 1797.201 rights” works against plaintiffs here if it is 
accurate.  Plaintiffs requested a 201 agreement here in 2014.  The agreement they were 
presented said they were requesting “pursuant to . . . section 1797.201 to participate in the 
County’s . . . EMS system” and requesting the County’s “authorization to provide ALS services” 
within that system.  (BEX 625, Recitals 4 and 5.)  Plaintiffs signed that agreement.  If plaintiffs 
were not then requesting an agreement pursuant to section 1797.201 and were not willing then 
to relinquish any retained rights to provide ALS services, that was the time for them to assert 
those alleged rights – formally,  through a lawsuit, as they did here in 2020, or informally, 
through a refusal to sign the agreement.   
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 County of San Bernadino’s third statement followed a paragraph which said that a city or 
fire district would have no reason to request a 201 agreement if it saw an annual County plan 
permitting it to provide retained services.  But section 1797.201 does not require an examination 
of a city or fire district’s reasons or motives for requesting an agreement, only that it did request 
and sign one.  Plaintiffs did both here.  If a city or fire district would have no reason to request a 
201 agreement if the County allowed it to retain services, it equally would have no reason to 
request one if the County did not allow it to retain services, unless it conceded it had retained no 
rights and needed the County’s consent to provide the services.  Whatever the Court may have 
meant by “formally assert . . . section 1797.201 rights,” on the facts here, plaintiffs’ point of no 
return was before, not after, they signed the 2014 ALS Agreement containing the recitals it did. 
Those recitals were a red flag that the County was then “attempting to assert its authority in a 
manner that [was] contrary to [plaintiffs’] perceived interests . . .” (County of San Bernadino, 
supra, 15 Cal.4th at 924.)  The County in that proposed Agreement was documenting plaintiffs’ 
relinquishment of rights under section 1797.201. 
 
 The statements plaintiffs cite in Valley Medical are dicta, distinguishable, or consistent 
with this court’s conclusion for the same reasons.  Valley Medical states that the EMS Act 
accords a “significant role in the governance of emergency medical services to cities and fire 
districts” but only to those cities and fire districts that provided such services before June 1, 
1980.  (Valley Medical, supra, 17 Cal.4th at 754.)  Valley Medical discusses how a city or fire 
district relinquishes rights through acquiescence, the type of acquiescence there being 
abandonment.  But this case concerns how one relinquishes rights through a written agreement.  
 
 While discussing Valley Medical, plaintiffs assert that section 1797.201 is essentially a 
grandfathering of existing operations (Medical Valley states this on page 758) until a city or fire 
district “abandons those services or allows a county or local EMS agency to assume 
responsibility for such services.”  (Opening Brief at 11:5.)  Neither Valley Medical nor County of 
San Bernadino contains the language “or assume responsibility for such services.”  After 
acquiescence/abandonment, those cases state the second alternative as (1) acquiescence or 
“formal agreement (County of San Bernadino, supra, 15 Cal.4th at 924, 930) or (2) abandonment 
or an agreement “integrating these jurisdictions into the local EMS agency.”  (Valley Medical, 
supra, 17 Cal.4th at 758.)  The 2014 ALS Agreement was to authorize plaintiffs to provide ALS 
services as an “integrated component” of the County’s EMS system.  It did not need to say also 
that the County was assuming responsibility for such services.   
 
 Plaintiffs’ papers also suggest there is some legally significant distinction between an 
agreement to “coordinate” EMS services and one to “integrate” such services.”  (Opening Brief 
at 15:20.)  This is a possible distinction, but it is one that is not obvious from either the face of 
the statute or the construction placed on it by County of San Bernadino.  Neither states that 
“coordination” is a term applied only to retained rights and “integration,” to non-retained rights.  
Health and Safety Code section 1797.1 states, the State Authority is responsible “for the 
coordination and integration of all state activities concerning emergency medical services.”  
Section 1797.201 uses neither term.  County of San Bernadino often uses both terms 
simultaneously, without distinguishing between them.  “[T]he EMS Act aims to achieve 
integration and coordination among various government agencies and EMS providers . . .” 
(County of San Bernadino, supra, 15 Cal.4th at 924.)  “The Legislature's desire to achieve 
coordination and integration is evident throughout [the EMS Act.]”  (Id. at 915 and 931.)  
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“[T]he overriding purpose of the EMS Act [is] to afford some measure of coordination and 
integration to the provision of emergency medical services.”  (Id. at 928-929.)  Maybe section 
1791.1 uses the term “coordination” to refer only to how the State Authority interacts with the 
county authorities:  it coordinates with them rather than integrating and subsuming them.  At the 
local level, if the distinction between coordination and integration is legally significant, it does not 
aid plaintiffs because the 2014 ALS Agreement states is purpose is integration, not coordination.   
 
 Plaintiffs’ only other support for their assertion that courts must examine the specific 
terms of a 201 agreement to find a relinquishment of rights is based on a 2014 opinion of the 
Attorney General.  Plaintiffs concede that no “published case law examines the requirements 
for, or the effect of” agreements requested under section 1797.201.  (Pltf’s Opp. at 10:5-11.)  
They then cite authority stating that Attorney General opinions are entitled to “great weight” in 
the absence of controlling authority.  (Sukut Construction, Inc. v. Rimrock CA LLC (2011) 199 
Cal.App.4th 817, 830.)   
 
 The Attorney General opinion in question, Opinion No. 11-707 (2014 Cal. AG LEXIS 12) 
considered three questions.  The first was: “Are cities and fire districts that have been providing 
prehospital emergency medical services since June 1, 1980, as specified in Health and Safety 
Code section 1797.201 (local agencies also known as ".201 providers"), required by state 
regulation to have a written agreement with a Local Emergency Medical Services Agency in 
order "to participate in the EMS system" as specified in that regulation?”  It answered this 
question, “No.”   
 
 If the Attorney General’s opinion is correct, plaintiffs were not forced to sign the 2014 
ALS Agreement.  Although plaintiffs did not have the benefit of this Opinion then (they signed 
the 2014 ALS Agreement in November 2014 and the Opinion was issued in December 2014), 
the Opinion makes clear that many retained rights providers were taking the position that the 
regulation did not apply to them before the opinion was issued.  (Id. at p. 6.)   
 
 The second question was whether “a contract between a county or Local Emergency 
Medical Services Agency and a .201 provider for county-supplied emergency medical 
equipment extinguish[es] the .201 provider's rights to continue providing prehospital emergency 
medical services.”  (Id. at p. 9.)  The Attorney General concluded that such a contract does not 
extinguish retained .201 rights.   
 
 Here, the 2014 ALS Agreement was not a contract for the County to supply emergency 
medical equipment to plaintiffs.  It was a contract for the county to grant probationary approval 
for plaintiffs to provide ALS services, subject to various controls, including compliance with 
various Performance Benchmarks.  The Attorney General offered no opinion on whether a 201 
agreement waives retained 201 rights by operation of law or only if it contains specified 
language.  Therefore, there is nothing for this court to give great weight to, if it were inclined to 
do so.  Significantly, the Attorney General does not cite any pertinent authority other than 
County of San Bernadino and Valley Medical.  Thus, this court elects to interpret section 
1797.201 and those two cases on its own. 
 
 The third question that the Attorney General answered was whether “a contract between 
a county or Local Emergency Medical Services Agency and a .201 provider for medical control 
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and oversight of the .201 provider extinguish[es] the .201 provider's rights to continue providing 
prehospital emergency medical services?”  (Id. at p. 10.) 
The Attorney General concluded it does not. 
 
 Here, this court disagrees with the premises and foundation of the Attorney General’s 
opinion, but not necessarily its conclusion.  First, the question does not make complete sense.  
The EMS Act immediately transfers medical control to the counties, even as to providers with 
retained rights.  Why then would a provider want or need a contract for medical control?  
Why would the County grant one?  Second, the attorney general’s opinion cites County of San 
Bernadino as saying something it did not:  that retained rights are relinquished through 
acquiescence or “express written consent.”  The adjective “express” is helpful to plaintiffs, 
because it implies the agreement must say something explicit about relinquishment, but it does 
not appear in County of San Bernadino next to “written consent.”  As noted above, County of 
San Bernadino says relinquishment of retained rights occurs through “acquiescence or formal 
agreement.”  (County of San Bernadino, supra, 15 Cal.4th at 924.)  Section 1797.201 itself 
merely states that rights are retained until a provider requests a “written agreement” “regarding” 
the provision of EMS.   However, if, for whatever reason, during a period of harmonious 
coexistence (Id. at 918) or coexistence and cooperation (Id. at 923) with a retained -rights 
provider, a County were to request that entity to enter into a written agreement regarding 
medical control rather than simply having an informal arrangement or a verbal agreement, 
the court agrees that such an arrangement would not relinquish retained rights under County of 
San Bernadino.   
 
 Plaintiffs raise a series of fallback arguments in the event the court rules they 
relinquished their rights under the 2014 ALS Agreement, as it has.  Most of these arguments 
assert that the 2014 ALS Agreement is illegal or unenforceable.  The court addresses them 
next. 
 

2. Defendants were not required to file reverse validation lawsuits to raise 
the arguments they do here. 

 
 Plaintiffs point to the 1999 and 2018 Joint Powers Agreements they entered and to a 
2002 agreement made by plaintiff Tracy Rural County First District and another District, arguing 
each of these things somehow solidified their retained rights and that the County had to file a 
lawsuit within 60 days to challenge those agreements. 
 
 The court disagrees.  Section 1797.201 does not condition a relinquishment of retained 
rights on agreements that cities and fire districts make among themselves, to which the County 
is not a party.  The City and the Fire District retained whatever rights they did before the signed 
any JPA or other co-district agreement.  They could not expand those rights by purporting to 
grant greater rights to a joint powers or peer entity.  Section 1797.201 retains rights.  It does not 
grant them.  (See County of San Bernadino, supra, 15 Cal.4th at 930.)  The court does not see 
how anything stated in those agreements can limit the arguments the County is permitted to 
make here in response to plaintiffs’ cause of action for declaratory relief.    
 
 Further, it is undisputed that plaintiffs did not begin providing ALS services until 2003.  
(PUMF 9.)  Therefore, it is irrelevant whether the City signed a JPA in 1999, or the District an 
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agreement with Mountain House in 2002, about providing such services.  (See PUMF 5.) 
 

3. The 2014 ALS Agreement is not unenforceable in its entirety based on 
unlawful consideration. 

 
 Plaintiffs argue the 2014 ALS and subsequent ALS agreements must be voided in their 
entirety because these agreements are supported only by unlawful consideration.  Plaintiffs 
argue the unlawful consideration is an express or implied promise by plaintiffs to bear the cost of 
providing ALS services to indigent patients, when the County has the statutory duty to bear the 
costs of such care.  (See City of Lomita v. County of L.A. (1983) 148 Cal.App.3d 671, 672; see 
Welf. & Inst. C. § 17000; Gov’t C. § 29606.) 
 
 Assuming without deciding that all other aspects of plaintiffs’ argument are correct, 
plaintiffs’ own authority states that a court may sever any illegal object or consideration from a 
contract.  (Chiba v. Greenwald (2007) 156 Cal.App.4th 71, 81; CC § 1599.)  The City of Lomita 
case itself held only that the “the payment provisions of the contracts” were void for lack of 
consideration, not that the entire contracts were.  (City of Lomita, supra, 148 Cal.App.3d at 673 
(emphasis added).)   
 
 The court does not declare now that the entire 2014 ALS Agreement is invalid because 
some subset of patients of undefined size is indigent.  Plaintiffs have presented no evidence 
whether that subset comprises 1% of patients, 99% of patients, or something in between.  If the 
County is legally required to bear the cost of such patients, the court can make that ruling at the 
appropriate time.  The court sees nothing now in the EMS Act that permits defendants to require 
plaintiffs to bear the cost of providing ALS services to indigent persons, particularly indigent 
persons who reside in the County but not in the City or District. 
 

4. In light of the court’s ruling that plaintiffs have relinquished any 
retained rights to provide ALS services, plaintiffs’ argument that 
defendants claim excessive medical control, and at least some of 
plaintiffs’ arguments regarding SB 438 and Health and Safety Code 
section 1798.8, appear to be irrelevant. 

 
 SB 438 largely concerns the 911 dispatch of emergency medical services.  One of its 
provisions, however, resulted in the enactment in 2020 of Health and Safety Code section 
1798.8 (b).  That section states, “A public safety agency’s adherence to the policies, 
procedures, and protocols adopted by a local EMS agency does not constitute a transfer of any 
of the public safety agency’s authorities regarding the administration of emergency medical 
services.”  The legislative history states that this section is a clarification of existing law. 
 
 If section 1798.8 means that a city or fire district need never submit to administrative 
control of a county, even if the city or fire district relinquishes any section 1797.201 retained 
rights, it is directly in conflict with the EMS Act, which is intended to move from a haphazard 
delivery at the city and fire district level of EMS services to an integrated county system.  If 
following a county’s administrative as well as medical policies and procedures means there is no 
transfer to a county-led system even when there is a 201 agreement, then section 1797.201, 
and indeed, the entire EMS Act, cannot function as intended.  There will never be eventual 
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integration because integration will inevitably require adherence to a county’s policies and 
procedures, but section 1798.8 says that such adherence does not transfer any authorities 
regarding the administration of EMS.  This would directly negate County of San Bernadino’s 
statements that administrative control transfers with integration.  (See County of San Bernadino, 
supra, 15 Cal.4th at 925.)   
 
 Some of the provisions of section 1798.8 (a) seem intended to prohibit the types of 
things the City in County of San Bernadino attempted to do to promote its own, and diminish the 
private provider’s ambulance, services.  So section 1798.8 seems to confirm various holdings in 
County of San Bernadino, not to overturn any of them.  Indeed, the Legislative Council’s Digest 
for SB 438 does not even mention County of San Bernadino.  It surely would have done so if the 
intention of SB 438 was to overrule any of that case’s holdings.  (See, e.g., CC § 1714 (b).)   
 
 Further, as explained above, the court’s interpretation is that relinquishment occurs by 
operation of law once the conditions of section 1797.201 are met, i.e., when a city or fire district 
requests and agrees to a 201 agreement pursuant to that section.  The actual 201 agreement 
need not contain an explicit waiver of retained rights or an explicit waiver of administrative 
control.  Therefore, what the agreement says about adherence to a county’s policies and 
procedure is irrelevant.  The court is not ruling here that plaintiffs relinquished rights by 
submitting to the County’s medical policies and procedures or its administrative policies and 
procedures, but because it requested and signed the 2014 ALS Agreement. 
 
 Given that the court has ruled plaintiffs lost any retained rights to provide ALS services, 
and thus both medical and administrative control over such services, the court need not decide 
whether any of defendants’ asserted medical control bleeds over into administrative control.   
 

5. Plaintiffs’ police powers argument is unpersuasive. 
 
 Health and Safety Code section 13862 states that fire districts have the power to provide 
EMS services.  A municipality may not contract away its legislative and governmental functions, 
also known as its police powers.  (108 Holdings, Ltd. v. City of Rohnert Park (2006) 136 
Cal.App.4th 186, 194-195.)  Plaintiffs appear to argue from this proposition, that any 
relinquishment of retained rights under section 1797.201 in any case is invalid, though they cite 
no cases construing section 1797.201 that have so held and they cite no case stating that a 
police powers argument applies to a contract between one local government entity and another.  
(See County of San Bernadino, supra, 15 Cal.4th at 933 (“we do not understand [Health and 
Safety Code section 13862 (c)] to be an exemption of fire districts from the EMS Act”); 108 
Holding, supra, at 196 (“Reservation of the police power is implicit in all government contracts 
and private parties take their rights subject to that reservation; on police power generally, see 
City of Glendale v. Superior Court (1993) 18 Cal.App.4th 1768, 1779.)  In essence, plaintiffs’ 
argument is that section 1797.201 is invalid or unconstitutional. 
 
 The court is not persuaded.  The EMS Act does not take away retained rights by 
contract, but by operation of state law.  A city “may make and enforce within its limits all local, 
police, sanitary, and other ordinances and regulations not in conflict with general laws.”  (Cal. 
Const., Art. XI, § 7.)  Section 1797.201 is a general law of the state and preempts any local 
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ordinance or decision to provide EMS services when the conditions of that law are met.  County 
of San Bernadino implicitly rejected a police powers argument when it said the following:  
 

Before commencing our discussion of the issues, we note that 
what is not at issue in this case is whether the EMS Act has a 
preemptive effect on local legislation. Notwithstanding the Court of 
Appeal's and the County's extensive discussion of this issue, it 
appears incontrovertible the EMS Act preempts conflicting local 
ordinances and regulations, a point the City concedes. The 
question is not one of preemption, but statutory interpretation: to 
what extent does the EMS Act in general, and section 1797.201 in 
particular, grant authority over the provision of EMS services to 
counties and local EMS agencies alone, and to what extent does 
the statutory scheme permit qualifying cities and fire districts to 
share this authority?  (County of San Bernadino, supra, 15 Cal.4th 
at 922.)   

 
 
 

6. A note about type versus level. 
 
 The ground on which it has decided the cross-motions makes it unnecessary for the 
court to resolve the issue whether ALS is a different type or only a different level of service than 
BLS.  Nevertheless, in the event of an appeal, the court offers the following observations. 
 
 Because it saw that issue as moot, the court never decided whether this is a purely 
legal issue that a Court of Appeal would decide de novo in any event, or involves issues of fact, 
that this court would have to resolve, or determine are undisputed, before it could make a 
legal ruling. 
 
 From what it has considered, however, the court would likely rule that ALS is a different 
type rather than a different level of service. 
 
 The Supreme Court has said that question whether a city or fire district is offering a 
different type rather than a different level of service can be a close one.  (Valley Medical, supra, 
17 Cal.4th at 760.)   
 
 Plaintiffs argue that ALS is a different level rather than a different type of service 
because the term “level” has both quantitative and qualitative dimensions.  (Pltf’s Opening Brief 
at 13:14.)  It can refer to the “quantity of available staff, vehicles, equipment, etc.” as well as to 
the “character of available EMS services,” such as BLS, ALS, and ambulance.  (City of 
Petaluma v. County of Sonoma (1993) 12 Cal.App.4th 1239, 1245.)  Plaintiffs also cite County 
of San Bernadino and Valley Medical for the proposition that the different types of service are 
general ambulance service, specialized ambulance service (County of San Bernadino, supra, 
15 Cal.4th at fn. 4), and dispatch functions.  (Valley Medical, supra, 17 Cal.4th at 751-752, fn. 5.)   
Plaintiff also argue that first response is a distinct type of service and that it includes both BLS 
and ALS. 
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 On its own, the court notes that Health and Safety Code section 13800 regarding fire 
districts talks about “rescue services, emergency medical services . . . [and] ambulance 
services,” which could be an indication that these are different types of services.  Further, the 
court notes that BLS and ALS are both “LS,” that is life-support services and thus possibly not 
distinct types of service.  Plaintiffs also present evidence that defendants’ own website refers to 
ALS as a “level” of service.  (PUMF 98-100.)   
 
 Defendants argue that ALS is a different type of service than BLS because it includes 
invasive, and not just non-invasive treatments.  Defendants argue the reference to ALS on its 
website as a “level” of service is just terminology used loosely for the lay public and is not 
definitive or binding against it. 
 
 On its own, the court notes some regulations drawing distinctions between EMTs and 
paramedics.  (The court has not done a thorough review of all applicable regulations.)  Section 
100079 of Title 22 of the California Code of Regulations states that an EMT receives a 
certification.  Section 100075 lists an EMT’s required course content.  Section 100063 defines 
an EMT’s basic scope of practice, which includes rendering basic life support.   
 
 On the other hand, Section 100139 states that a paramedic is licensed and must be 
educated and trained in all aspects of advanced life support.  A paramedic’s scope of practice 
is defined in section 100146, and appears to be broader and more advanced than that of a 
basic EMT.   
 
 In addition, defendants’ position finds support in the definitions of BLS and ALS in the 
EMS Act.  All that an emergency medical technician does in providing BLS is to give first aid or 
CPR on the scene.  (H &SC § 1797.60.)  A paramedic renders care not just at a scene, but in an 
ambulance, and even in the hospital until hospital personnel take over.  He provides “definitive” 
prehospital emergency medical care going well beyond first aid and CRP.  This care includes 
“cardiac monitoring, cardiac defibrillation, advanced airway management [which involves 
installing devices or instruments to keep airway passage in the nose or mouth open and could 
be considered invasive], intravenous therapy [which is invasive], and administration of specified 
drugs and other medicinal preparations.”  He is “under the direct supervision of a base hospital 
as part of a local EMS system.”  (H & SC § 1797.52.)   
 
 Sorting through all this, what seems most persuasive to the court is the difference in 
training and qualifications necessary to offer ALS.  To offer ALS, a city of fire district cannot just 
go from four firemen to five.  It must add a fifth who already has particular training and licensing 
or spend the time and resources necessary to train the other four.  If that represents just a 
change in level of service in some use of that word, the change is so great as to qualify as a 
different type of service, just as great as the difference between an internist and an orthopaedic 
surgeon.  Both are medical doctors.  Both can perform some of the same procedures.  
Operating on a knee is in some sense a “higher level” of care than rehabilitating it nonsurgically; 
but it is also a different type of treatment; just as intubation is a different type of treatment than 
mouth to mouth resuscitation. 
 
 The inherent problem with a level versus type distinction is that it is clear at its core and 
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murky at its margins, just as a rainbow has a clear band of red and a clear band of orange but it 
is hard to place precisely where one turns into the other.  You only recognize the change when it 
becomes obvious. 
 
 Maybe courts should rule that “level” should refer to nothing more than the number of 
personnel, vehicles, equipment, and stations used and that the different basic types of 
prehospital emergency medical services are BLS, ALS, ambulance, and, possibly, dispatch. 
 
 Rulings on the 8 declarations that plaintiffs seek 
 

1. “Plaintiffs have the right and obligation to provide and administer non-transport EMS 
within their boundaries pursuant to Section 1797.201” – The court makes this declaration 
as to BLS EMS, but not as to ALS EMS or as to ambulance services.  Plaintiffs have 
established a prima facie case that they retained rights to provide BLS services, and 
defendants have not argued to the contrary; 

 
2. “Pursuant to Section 1797.201, Plaintiffs do not need SJCEMSA’s authorization to 

provide EMS, whether at the BLS or ALS level of service, within their boundaries”– 
The court declares this as to BLS, but not as to ALS. 

 
3. “Defendant may not unilaterally contravene, supplant, or disrupt Plaintiff’s provision and 

administration of non-transport EMS within their boundaries pursuant to Section 
1797.201” – The court does not make this declaration now.  It is too broad and abstract, 
and its language is not based on language in section 1797.201.  The court’s declarations 
regarding points 1 and 2 and the other things it has stated in this ruling should be 
sufficient.  The court’s job might have been more clear cut if plaintiffs had asked whether 
specific provisions of the proposed new agreement are valid than seeking declarations 
concerning broad, general propositions;  

 
4. “The EMS Agreement between Plaintiff and Defendants did not cause Plaintiffs to lose, 

relinquish, or transfer their rights, obligations, and administration authority regarding 
non-transport EMS under Section 1797.201” – The court makes this declaration as to 
BLS, but not as to ALS.  To the contrary it declares that the 2014 ALS Agreement did 
cause plaintiffs to relinquish any rights they may have otherwise retained to provide 
ALS services; 

 
5. “Defendants do not have ‘plenary authority’ over Plaintiffs’ EMS operations, resources, 

or personnel” – The court declines to make this declaration or to comment on the term 
“plenary authority” one way or the other.  The court declares that defendants have 
medical control over plaintiffs’ BLS services to the extent authorized by law and both 
medical and administrative control over plaintiffs’ ALS services to the extent authorized 
by law;  

 
6. “SJCEMSA must exercise its medical control authority consistent with state law and 

regulations” – The court declines to make this declaration.  It is true whether the court 
declares it or not, so the court’s declaration would add nothing.  Further, as to ALS, 
defendants have more than just medical control; 
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7. “SJCEMSA’s medical control authority does not extend to Plaintiffs’ nonmedical 

management of emergencies or Plaintiff’s internal administrative decisions even if they 
affect medical matters” – The court declines to make this declaration as to ALS because 
this declaration would not appear to be necessary in light of the court’s ruling regarding 
relinquishment.  The court declines to make this declaration as to BLS because that is 
not how the California Supreme Court has discussed the state of the law.  County of San 
Bernadino states that retained administrative control “is subject to significant 
constraints.”  (County of San Bernadino, supra, 15 Cal.4th at 925.)  “[M]edical control 
shall be maintained in accordance with the standards of medical control established by 
the authority [i.e., the state authority].”  (Ibid.)  ].) The language of section 1797.220 
makes clear that the Legislature conceived of "medical control" in fairly expansive terms, 
encompassing matters directly related to regulating the quality of emergency medical 
services, including policies and procedures governing dispatch and patient care.”  (Id. 
at 926.)   

 
If the protocols dealt with purely internal administrative matters, 
such as the level and deployment of staff, then the City may be 
correct that such protocols would not be enforceable against it, 
even if they affected medical matters. .  .  . The protocols in 
question [here] pertain to the speed with which EMS providers 
other than the City will be dispatched to the scene of an 
emergency, and how the various EMS providers will interact at the 
emergency scene. As such, these protocols are consistent with 
the coordinating function the EMS Act envisages for local EMS 
agencies. Moreover, both of these protocols are highly relevant to 
the provision of emergency medical care, affecting the speed and 
effectiveness of the response to medical emergencies. In light of 
the language of section 1797.220 and the overall purpose of the 
EMS Act, we conclude that the issuance of the two protocols is 
within the scope of the local EMS agency's ability to exert medical 
control over the EMS system.  (Id. at 926-927.)   

 
 Thus, the Court said protocols that deal purely with administrative matters 
may not be enforceable against a city with retained rights even if those 
administrative protocols affect medical matters, not that medical control authority 
does not extend to the administrative decisions of a city with retained rights even 
if those decisions affect medical matters. 
 

8. “SJCEMSA’s medical control authority cannot be construed to authorize 
or permit it to unilaterally reduce Plaintiffs’ emergency response mode, 
prevent Plaintiffs from responding to emergencies or mutual aid requests, 
or interfere with Plaintiffs’ deployment of emergency response resources 
within their jurisdiction” – The court declines to make this declaration.  
Deciding the extent of defendant’s medical control over ALS appears to 
the court to be moot because the court has concluded that plaintiffs are 
subject to both medical control and administrative control by the County 
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regarding ALS services.   
 
Requests for Judicial Notice 
 
 The court grants plaintiffs’ Request for Judicial Notice filed 8/27/21 and Request for 
Judicial Notice filed 8/6/21.  It takes judicial notice of the existence and contents of the 
documents attached to the requests. 
 
Rulings on Evidentiary Objections 
 
 The court rules only on those objections that it deems material to its disposition of the 
motion.  (CCP § 437 c (t).)  
 
Defendants’ Objections filed 8/27/21 
 
1 – Sustained if offered as a legal conclusion.  Overruled when read as stating that from his 
observation they play no role. 
6 – 10:  same ruling as in Defendants’ objections filed 9/10/21. 
11 – Overruled.  
19 – Overruled. 
 
 
 
Defendants’ Objections filed 9/10/21 
 
1 – Sustained.   
2 – Overruled.  The court admits the statements, but considers them only to establish that Chief 
Randall believes that requiring SCF to deploy its resources outside of its jurisdiction would have 
some adverse effect on its operations inside of its jurisdiction. 
3 Overruled, reading “and be” as “and may be” 
4 – Sustained as to the final six words; overruled as to the rest. 
5 – Sustained. 
 
Plaintiffs’ Objections filed 9/10/21 
 
3 – Overruled. 
4 – Overruled. 
26 – Overruled. 
27 – Overruled. 
28 – Overruled; and the deposition testimony is allowed as well.    
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22.  TIME:  9:00   CASE#: MSRA20-0007 
CASE NAME: CITY OF STOCKTON VS SAN JOAQUIN 
HEARING ON CROSS-MOTIONS FOR SUMMARY ADJUDICATION 
* TENTATIVE RULING: * 
 
See line 21. 
 

  

23.  TIME:  9:00   CASE#: MSRA20-0007 
CASE NAME: CITY OF STOCKTON VS SAN JOAQUIN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY SAN JOAQUIN COUNTY EMERGENCY MEDICAL 
* TENTATIVE RULING: * 
 
See line 21. 
 

  

24.  TIME:  2:00   CASE#: MSL20-03142 
CASE NAME: BLACKHAWK MEADOWS HOA VS. EVANS 
HEARING ON FURTHER SETTLEMENT CONFERENCE WITH THE COURT 
* TENTATIVE RULING: * 
 
Appearance required. 

 

 


